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My LoRD, . 115 FR: Fs 
T is not from want of attention to your Lordſhip, that I have. 
hitherto abſtained from doing myſelf the honour of writing to 
you. With great truth I can ſay it, you have not been abſent from 
my thoughts, during any one compleat day, for more than three 
years paſt; but the ſubject on which I meant to addreſs your Lord» 
ſhip, was too intereſting, - and agitated me too ene, to admit of 
wy Seng this correſpondence denne. 


A long 8 of bad health, increaſed 1 by too much ſenſi 
bility in reſpect to certain events, with which, your Lordſhip ſtands 
deeply connected, made it impoſſible for me to ſatisfy, ſo ſoon as 1 
wiſhed, the earneſt deſire of communicating to you, my genuine 
ſentiments ; they relate to a ſubject very intereſting both to your 
Lordſhip and to me, and in many reſpects intereſting to every lover 
of Juice, or humanity. | 


Thoſe who are injured have a A to complain; and it is the | 
peculiar. felicity of the natives of this iſland, that there are no re- 
ſtraints upon the communication of truth, excepting thoſe which 
the rules of decency, and of attention to that good order which is 
ſo eſſential to the well-being of OF Rate, - may. nerlenty: re- 
Quire, F 
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Reſtraints ſuch as theſe, every ingenuous mind muſt feel withfe 
itſelf, independent of the diftates of authority, or poſitive inſti- 
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If in the courſe of this correſpondence, any expreſſion eſcape me, 
inconſiſtent with the reſpect due to your Lordſhip's ſituation, and 
diſtinguiſhed talents, ſure I am it is far remote from my intention 
no man can have a higher admiration of your extenſive genius and 
abilities than I have; and I can appeal to all who know me, 
whether my principles, as well as the natural turn of my mind 


and temper, have not ever diſpoſed me to be a ſincere lover of 
order. 


Nothing appears to me more diſguſting and deteſtable than thoſe 
abuſes of liberty which we have daily occaſion to obſerve, and thoſe 
liberal and indiſcriminate attacks made upon all characters, how- 
ever reſpectable. They are doubly deteſtable, both on account of 
their intrinſic enormity, and becauſe they proceed not from the- 
heart, or the real opinion of the authors, but are the ſuggeſtions of 
faction or of malice, conveyed to the public by thoſe, who meanly 
proſtitute their talents, in writing for others, what they neither think. 
nor feel themſelves. 


What I have to offer to your Lordſhip, relates not to public af- 
fairs, or to your conduct in the political line of this country; it 
relates to your conduct in the public adminiſtration of juſtice, an 
object inferior to none in its importance and extenſive conſequen- 
ces, and in which every member of the community is deeply in- 
tereſted: Every man has a right to attend to all the ſteps of your 
conduct in that capacity, and to declare to yourſelf, and to the 
world, the reſult of his obſervations. If they are founded on genuine 
facts, it is of importance that they ſhould not be concealed ; if igno- 
| rantly, 


© 
rantly, or wickedly, he endeavour to miſrepreſent your Lordſhip, 
the attempt will deſervedly recoil upon himſelf to his own diſgrace, 
and inſtead of diminiſhing, will only ſerve to add luſtre to your 
character. 


The particular opportunities I have had of attending minutely to 
your conduct in your judicial capacity upon ſome memorable occa- 
ſions, would of themſelves be ſufficient to entitle me to communicate 
my obſervations, and to exereiſe that right which belongs to every 
member of the community in this free and enlightened country. 


But, my Lord, if ſuch a right ſtood in need of additional aid, I 
have peculiar reaſons and motives, which all mankind will allow to 
be ſufficient to authoriſe this addreſs. 


When it ſhall appear that I have had the ſtrongeſt reaſon that 
ever man had to complain of injury and injuſtice received from your 
Lordſhip; When it ſhall be ſhewn that you availed yourſelf of your 
exalted judicial ſituation to attack in a public aſſembly a private 
man who had no opportunity either of obviating that attack, or of 
anſwering for himſelf; And when the flagrant injuſtice of this attempt 
ſhall, in the courſe of theſe letters, be laid open to publick view, 
it will then be allowed, that my right thus to addreſs yout Lordſhip 
is of the ſtrongeſt and moſt unqueſtionable nature. 


After tracing the great outlines vf a certain memorable cauſe, in 
which this ſacrifice of me was attempted, with a view, perhaps, to re- 
concile the world to the opinion you gave in that cauſe, I ſhall have 
occaſion, towards the cloſe of this correſpondence, to ſtate my own 
ſituation and conduct in that conteſt, to give the reaſons which have 
hitherto prevented me from taking this method of doing myſelf juſ- 
tice, and to ſhew the impoſſibility of my remaining longer ſilent, 

B 2 without 
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without ſeeming to acquieſce i in thoſe things which I have fo juſt 
reaſon to complain of, 


What I have to ſay with regard to myſelf in theſe particulars ſhall i 
be poſtponed until I have examined your Lordſhip's conduct in your 1 
judicial capacity, particularly in certain points connected with the 
attack you endeavoured to make upon me. 


In that examination, I muſt be permitted to review your conduct 

with a becoming freedom. I ſhall confine myſelf to facts which 

conſiſt with my own knowledge; and theſe ſhall neither be exag- 

gerated nor extenuated. If in any of them your Lordſhip can ſhew 

me that J am miſtaken, I ſhall be proud to take the firſt opportunity 1 

of correcting my error. I mean to ſtate fairly the facts which L 
know and believe to be true, and to lay before you, without reſerve, 

the genuine reflections and emotions of my breaſt reſulting from theſe 

facts. This may perhaps ſometimes produce a little warmth, but, 

I hope, will never carry me beyond the * bounds of gaod man- 

EEE, | 


3 a N 


— —ũ—ũ—r — —— — ꝛ 
” — 22 — — 2 — 


| During ſeveral years, I embraced: every opportunity that offered, 
| of attending to your Lordſhip's deciſions and arguments, particu- 
larly in a great aſſembly, where your talents. have long been juſtly 
admired ; the ability and eloquence ever conſpicuous in your rea- 
ſonings always captivated me, and ſeldom failed to produce ſtrong 
admiration of ſuch ſuperior genius; but I muſt be allowed to ſay, 
that when the circumſtances of the caſes that came before you hap- 
pened to be particularly known to me, and when I had an oppor- 
tunity of canvaſling your arguments and conduct with men of abili- 
ties, alſo well acquainted with. the circumſtances, and whoſe judg- 
ments you would yourſelf allow to be reſpeQable, we have fre- 


quently found reaſon to confine our admiration to the ability of the 
1 4] , reaſonings 
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14 
reaſonings made uſe of by your Lordſhip in ſupport of the fide your 
eſpouſed. —Our conviction was not on the ſame ſide with our admi- 
ration. 


How could it be otherwiſe, my Lord, when. we could not but ob- 
ſerve, that the ſame rules of juſtice were not applied to ſimilar 
caſes; and. that, without any difference of circumſtances to autho- 
riſe it, your modes of reaſoning were not uniform? They were va» 
ried at pleaſure, always able, and generally ſucceſsful, 


To counſel at the bar, ſuch variety is permitted. Their pleadings 
do not eſtabliſh precedents, and in them an eagerneſs for the ſuc- 
ceſs of their client is allowable ; but a Judge can have no client, — 
ought to have no friend in his judicial capacity. 


In tlie times of Lord Hardwicke, and of other eminent judges, 
whoſe names deſerve ever to be reſpected in Britain, it was not a 
difficult matter for men of knowledge and experience to foretel 
what deciſion would be given on particular caſes; becauſe they 
knew, that theſe judges, revering the laws of their country, en- 
deavoured to make juriſprudence a ſcience founded on ſolid and 


fixed principles: they ſtudied uniformity in their deciſions, prefer- 


ring it to the vain admiration attending the appearances of ſuperior 
genius, or the applauſe of individuals, who might profit by the 
deviations from eſtablithed principles. 


Of late ycars the caſe has been much otherways : the beſt and 
ableſt men, I am aſſured, can ſcarcely ever foretel upon what 
grounds any important cauſe will be taken up and decided by. 
your Lordſhip; and from what has fallen under my own obſerva- 
tion, 1n ſome remarkable inſtances, I cannot refuſe my aſſent to this. 
prevailing — . t, I 515 
n General 
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General aſſertions, without fpecifying particular facts, deferve 
little credit, and are always unſatisfactory. It is my intention to recal 
to your memory the particulars of your conduct and the arguments 
you employed in two very memorable and important cauſes lately 
decided ; both of them cauſes which greatly excited the public 
attention; and as they will hereafter be conſidered as monuments 
of the principles eſtabliſhed by your Lordſhip in one of the moſt ca« 
pital branches of the laws and cuſtoms of this country, to wit, the 
rules of evidence, I ſhall, after premiſing a few general obſerva- 
tions, endeavour to give as briefly as poſſible a diſtin& view of the 
facts, and of the arguments made uſe of by your Lordſhip in both 
cafes. | 


I had been accuſtomed to think, that, in judging upon evidence, 
a matter of ſuch infinite importance in the conſtitution and juriſ- 
prudence of every well-regulated ſtate, there were certain rules eſta- 
bliſhed, which in every court, and in every country, were received 
-as moſt invaluable guides for the diſcovery of truth. For inſtance, 
when it appeared that on the one ſide there was forgery and fraud 
in ſome of the material parts of the evidence, and eſpecially when 
that forgery could be traced up to its ſource, and diſcovered to be 
the contrivance of the very perſon whoſe guilt or innocence was the 
object of inquiry, in ſuch a caſe, I have always underſtood it to be 
an eſtabliſhed rule, that the whole of the evidence on that ſide of 
the queſtion muſt be deeply affected by a deliberate falſehood of 
this nature. 


The natural and neceſſary effect of ſuch a practice, upon the 
minds of judges poſſeſſed of diſcernment and candour, 1s to make 
them extremely ſuſpicious of all the evidence tending to the ſame 
concluſion with the forged evidence; parole teſtimony in ſupport 

of it will be little regarded ; ; the forgery of the written evidence 
2 contaminates 
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unknown to you; it muſt have been. from ſome other cauſe. 


C7. 

eontaminates the teſtimony of the witneſſes in favour of the party 
who has made uſe of that forgery. and nothing will gain credit on 
that ſide, but either clear and concluſive written - evidence, free 
from ſuſpicion, or the teſtimony of ſuch a number of reſpeQable, 
diſintereſted, and conſiſtent witneſſes, ſpeaking to deciſive and cir- 
cumſtantiate facts, as leaves no room to doubt of the certainty of 
their knowledge, and the truth of their aſſertions. 


On the other hand, the proof of a forgery ſuch as has been de- 
ſcribed; muſt alſo have the effect to gain a more ready admiſſion to 
the evidence of the other party. If that evidence be conſiſtent, if it 
be eſtabliſhed by the concurring teſtimony of a croud of witneſſes, 
and ſupported by various articles of written and unſuſpected evi- 
dence, the bias of a fair mind will be totally in favour of the party 
producing ſuch authorities, and againſt that which had been obliged: 
to have recourſe to the forged evidence. 


Theſe, my Lord, are the rules which I had been taught to believe 
always had obtained, and ever would obtain, in queſtions of this. 
nature.—But it was my fate to hear principles of an oppoſite ten- 
dency eſtabliſhed by your Lordſhip on a very memorable occaſion. 


This occurred in the deciſion: of one of the moſt important cauſes 
that ever came before a court of judicature: yet, if there ever exiſted 
a caſe wherein the above-mentioned principles, in their fulleſt extent,, 
ought to have operated and governed, it was in that 'cauſe. They 
did receive the effect and operation due to them in the court where 
the cauſe was firſt judged, and where the evidence had been attended 
to and examined during the courſe of ſeveral years; but when it 
came to be judged in the laſt reſort, the ſentiments and doctrine then 
delivered by your Lordſhip, proceeded on a very different plan. 1 
cannot ſuppoſe that this happened from the true principles being 


Your: 
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"Your Lordthip can be at no loſs to diſcover the caſe I allude to, 
A there are in the DovGLAs Cavse ſome circumſtances which, 
if I miſtake not, muſt, at leaſt to the extent of your feelings, pro- 
duce ftrong ſenſations 4 in your breaſt, whenever alluſions are made to 


that deciſion. 


The fate and circumſtances of that memorable cauſe are recent in 

the minds of every one, and I truſt that they will long be re- 
inembered, as well as the part taken by your Lordſhip during the 
whole progreſs, and at the final deciion of that litigation, 


-- 
- 


Short as the interval has been ſince that deciſion, IAU has already 
occurred another memorable cauſe, which came under the conſidera- 
tion of the ſame tribunal, the Houſe of Lords, oftener than once during 
the courſe of the year 1771, I mean the Angleſea Cauſe, in which, 
as in that of Douglas, the deciſion depended upon the canvaſſing 
of evidence, and upon the eſtabliſhing of juſt principles for the di- 
rection of the judgment in weighing the authorities produced on 
both ſides. 


In the one caſe, as well as in the otlier, it became neceſſary to 
conlider the conſequences of a forgery which had been employed ip 
fome of the material parts of the evidence; for, beſides other cir- 
cumitances of ſimilitude between the two caſes, there was this re- 
markable one, that in each, forgery was objected to the moſt 
material part of the written evidence produced in ſupport of the ſtate 
or filiation claimed by the perſon whoſe ſtate was the object of the 
conteſt, | 


l 


There was this difference however, that in the one caſe there was 
only a ſuſpicion, or divided opinion with regard to the forgery, in 


the other it was clear and undiſputed. The forgery in the caſe of 


Angleſea, 
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. Angleſea, as it depended chiefly on ocular inſpection, appeared to 
ſome palpable and evident; others were quite of a different opinion, 
- and ſeveral of the noble Lords thought that the evidence amounted 
only to a ſuſpicion of that crime. 


Your Lordſhip knows that it was chiefly, if not entirely, on 
account of this forgery, and the influence of it on the other parts 
of the evidence, - that the claimant in the Angleſea cauſe was denied 
the ſtate and rights of ſon of the Earl of Angleſea; and this too, at 
the diſtance of near fix years after he had been put in poſſeſſion of 
the Iriſh peerage of Viſcount Valentia, in conſequence of a report 


made by the Attorney and Solicitor General of Ireland, which 


having been tranſmitted to his Majeſty, the claimant was ſummoned 
to the parliament of Ireland, and, in December 1765, took his ſeat 
as Viſcount Valentia and Baron of Mount Norris in that kingdom. 


Your Lordſhip alſo knows, that .in the Douglas cauſe there was 
not only a ſuſpicion, but a certainty of forgery, traced to the very 
perſon on whoſe guilt or innocence the cauſe muſt depend, proved 
by the cleareſt evidence, and even acknowledged at the bar by the 
counſel on that ſide of the queſtion; notwithſtanding which, the 
perſon whole intereſt you ſupported 1n that cauſe, was by your Lord- 
- ſhip declared to be the ſon of Lady Jane Douglas and of Sir John 
Stewart, the author of the forged evidence relative to his birth; 
and, in conſequence of the judgment pronounced in the Court of 
appeal, now enjoys the name and wealth of the Douglas family. 


To make the contraſt more compleat, this happened after the 
pretenſions of the claimant, now Mr. Douglas, had been canvaſſed 
| ſeveral years by the Supreme Court of Judicature in Scotland, where 
it was ſolemnly decided that he was not the fon of Lady Jane 
Douglas, N 
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Theſe two cafes, fo different from each other in their fate, con- 
tain circumſtances which, by compariſon, tend mutually to throw 


light on each other; and as they will affiſt us in 'diſcovering your 
Lordſhip's principles and practice in matters of evidence, I muſt 
beg leave to recall them a little more particularly to your memory. 


In the Angleſea cauſe, the queſtion was, whether the perſon. 
claiming the dignities and honours belonging to the family of An- 
gleſea, was the legitimate ſon of the late Earl of Anglefea, or was. 
of ſpurious birth; and this queſtion depended upon the truth of the 


fact maintained on the part of the claimant, that the Earl of Angle- 


ſea was married to the preſent Counteſs Dowager of Angleſea in the 
year 1741, prior to the birth of the claimant, their ſon, who was: 


born in the year 1744. 


In ſupport of this fact of the marriage in the year 1741, there 


was produced, beſides a variety of parole evidence, a certificate 
ſigned by the clergyman Lawrence Neal, Who afſerted that he had 


married them on the 15th September 1741, to Which was ſubjoined 


the ſubſcriptions of two witneſſes to the marriage, Nixon Donovan 


and Charles Kavanagh. This certificate fell under the ſuſpicion of 
forgery, in that part of it Which related to the fubſeriptions of the 
two witneſſes, particularly the ſubſcription of Charles Kavanagh, 


which from ocular inſpection, and the compariſon of it with the 


certain and acknowledged ſubſcriptions of ' Charles Kavanagh, and 


from other circumſtances, appeared to be forged. 


In the Douglas cauſe, the queſtion was whether Lady Jane Doug- 
las, in the 51ſt year of her age, was delivered of male twins at 


Paris, on tlie roth day of July 1748, in the houſe of a Madam le 
Brun, and by the aſſiſtance of a Pierre la Marre, Accoucheur. On 
the 
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the. truth of theſe facts depended the filiation and Nate claimed by 
Mr. Douglas. 


It was denied by his opponents that he was the fon of Lady Jane. 
Douglas: they maintained, that the whole ſtory of Lady Jane's 
pretended delivery, was a fraudulent contrivance between her and 
her huſband, and their confident Helen Hewit, No evidence what- 
ever, either written or verbal, beſides the aſſertions of theſe three 
perſons, was produced in proof of the actual delivery at Paris; but 
there were produced in ſupport of it, four letters, written in the name 
of the ſuppoſed man-midwife Pierre la Marre, and addreſſed to Sir 
John Stewart, One of the letters was, in ſubſtance, a certificate of 


the delivery, of the date on which it was ſuppoſed to have happened, 


and of its being a delivery of male twins, with ſeveral other eſſential 
circumſtances. All theſe four letters were, in the courſe of the trial, 
inconteſtably proved, and at laſt acknowledged to have been forged. 


Thus the motive and object of the forgerzes in each caſe was the 
ſame, — namely, to ſupport the capital facts in queſtion,—in the one 
caſe, the Marriage, in the other, the Delivery. 


But the forgery in the Angleſea cauſe was in . of a very 
eredible fact, the marriage of the father and mother of the claimant 
in the year 1741; a fact, which contained in itſelf nothing unna- 
tural, improbable, or difficult of belief. 


The forgery in the Douglas cauſe was in ſupport of a moſt ex- 
traordinary fact, Lady Jane Douglas's delivery of two ſons at a birth. 
in the 51ſt year of her age. 


To have a child at that age is very uncommon. That in her ſitu- 
ation with her brother, the Duke of Douglas, it ſhould be a ſon in- 


C2 ſtead 


6 
ſtead of a daughter, was fortunate; but that two ſons ſhould be 
produced at a birth, where they were ſo much wanted, and as her 


firſt-fruits, in this advanced period of her age, approached ſo mueh to 
the marvellous, as to be in a very high degree improbable. A fact, 


ſo circumſtanced, as that the hiſtory of human nature affords very 


few if any inſtances truly ſimilar, muſt be acknowleged not only 
to be improbable, but incredible, until it be well atteſted, 


If it be true, that a very improbable or extraordinary fact requires 


to be ſupported by evidence unſuſpected, and much ſtronger than a 
probable one, it muſt alſo be true, that when falſe or forged evidence 


is employed in ſupport of that improbable fact, the influence of it, 
upon all the other parts of the evidence produced in ſupport of the 


ſame fact, ought to be more powerful and deciſive than in the caſe. 


of a probable and natural one. 


In the Angleſea cauſe, neither Lord Angleſea nor his wife were 
the perſons who forged the certificate of the marriage in 1741. It 
is all in the hand-writing of Laurence Neal the clergyman, who is 


ſuppoſed to have married them in 1741; and the only parts of the 


certificate thought to be forged, are the ſubſcriptions of the two wit- 


neſſes to it, particularly the ſubſcription of Charles Kavanagh: 
neither were theſe ſubſcriptions ſuppoſed to be forged either by Lord 


or Lady Angleſea perſonally, but this forged certificate was found in 
the cuſtody of Lady Angleſea, where it is ſaid to have remained from 
the year I741 to the year 1752, when firſt produced, and it re- 
mained in the ſame hands till it was depoſited in the Stel Court 
of Dublin in 1762. 


In the Douglas cauſe, the four forged letters were not forged by 
indifferent perſons, or third parties, but by Sir John Stewart him- 
ſelf, the ſuppoſed father of the claimant in that cauſe. This fact 
was proved by the moſt irreſiſtible evidence, and in the courſe of the 


cauſe 
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cauſe was acknowledged by the counſel on that ſide. The par- 
ticipation of Lady Jane in that forgery, was alſo proved by con- 
vincing circumſtances, and all theſe forged letters were found in the 
cuſtody of Lady Jane Douglas. They were produced in the trial, 
as proofs in favour of the perſon claiming to be her ſon. Sir John 
Stewart was examined with regard to them, and ſolemnly and re- 
peatedly maintained, before a court of juſtice, that two of them 
were originals, and two of them copies of letters which he had 
actually received from Pierre La Marre; the falſhood of both which 
aſſertions, became ſo palpable in the courſe of the trial, that the 
whole account given by him of theſe letters, and given with a folem- 
nity equal to an oath, was admitted to be utterly void of truth. 


In the Angleſea cauſe there was but one ſingle act of forgery, 
that of the ſubſcriptions of the witneſſes to the certificate, which 
conſiſts but of three lines relative to one ſingle fact, the marriage 
of Lord and Lady Angleſea on the 1 5th September 1741. 


In the Douglas cauſe there was a complication of ſorgeries: For, 
beſides a variety of material letters from Sir John Stewart, falſely 
dated from Rheims, at the critical period in July 1748, while he and 
Lady Jane were at Paris, and one upon the ſame plan from Lady 
Jane herſelf, there were four ſeveral letters produced, which, from 
their contents and ſubſcription, had the appearance of letters from the 
perſon who had delivered Lady Jane, but in fact were all of them 
forged by Sir John Stewart himſelf ; three of them dated in the year 
1749, and the laſt of them dated in 1752. The contents of theſe lets 
ters related to various eſſential particulars: they were meant to ſup- 
port not only the delivery of Lady Jane of male twins, at Paris, 
on the roth of July 1748, by the aſſiſtance of Pierre. La Marre, 
and in preſence of certain witneſſes, but alſo to ſupport the extra- 
ordinary fact of one of the children's being left to the charge af 

the 


64) 
the man-midwife, during 16 months, while the infant was ſeparated 
from his ſuppoſed parents, and inviſible to all the reſt of the world. 


In the Angleſea cauſe, the ſimple fact in queſtion was, whether 
Lord Angleſea had been privately married to Lady Angleſea, on the 
15th September 1741. The aſſertion on the part of the claimant 
was, that there had been ſuch a private marriage, and that the 
only witneſſes to it were Lawrence Neal, who performed the cere- 
mony, and Nixon Donovan and Charles Kavanagh. From the very 
nature of the aſſertion, this fact admitted of no direct proof, but 
the teſtimony of theſe three perſons either verbal or written. 


In the Douglas cauſe, the fact in queſtion was more complicated, 
and if real, muſt have afforded various means for aſcertaining its 
truth. There are ſuch a variety of circumſtances attendant upon 
a real delivery, and conſequent to it, eſpecially a delivery of twins, 


that there can be no want of witneſſes qualified to vouch ſuch ma- 
terial facts as will afford conviction of the truth. 


Notwithſtanding this advantage of ſituation in favour of the clai- 
mant in the Douglas caule, it appears that there was much more 
direct and collateral evidence in ſupport of the fact diſputed in the 


Angleſea cauſe, and infinitely leſs evidence againſt it, than happened 
in that of Douglas, | 


There were in the Angleſea cauſe, three witneſſes only who de- 
poſed to circumſtances contradictory to the ſuppoſition of Lord 
Angleſea's having been married in 1741. Two of them ſpoke to 


circumſtances vague and indeciſive, and though the evidence of the 
third was much more preciſe and important, particularly with regard 
to the forgery of the certificate, yet that teſtimony was conſidered as 
liable to very great objections, and was ſeverely animadverted upon 


(6) 
by ſome of the Peers, who at the ſame time delivered their opinions 
_ againſt the authenticity of the marriage. 


On the other hand, there was a variety of evidence, either diract 
or collateral, in fupport of that marriage, and of the certificate 
1741. The preſent Counteſs Dowager of Angleſea, a party indeed 
intereſted in the event, expreſsly ſwore to it, and atteſted that the 
marriage was performed by Lawrence Neal, in preſence of Nixon 
Donovan and Charles Kavanagh: there was ſtrong and clear evi- 
dence alſo, that the late Earl of Angleſea did, on repeated occaſions, 
aſſert and acknowlege his private marriage in 1741, Several wit- 
neſſes concurred with regard to their hearing of that marriage, and 
of their knowing that Lady Angleſea was treated as Lord Angleſea's 
wife; and they depoſed to their belief of the marriage. There 
was a very ſolemn avowal of the private marriage, at the time of 
the public ceremony of marriage in the year 1752, which was then 
expreſsly declared to be only a repetition of the ceremony; and upon 
that occaſion there was drawn up and ſigned by nine perſons pre- 
ſent, a genuine certificate to that purpoſe. 


Lawrence Neal, the clergyman who married them in 1752, de- 
clared to a numerous company then preſent, that he had formerly 
married them in 1741, and that he had drawn up and ſigned a certi- 
ficate thereof. Further, Lord Angleſea, who 1s repreſented in the 
claimant's caſe as having been in a declining ſtate of health during 
the latter months of his life, and as a man very regular in devotion, 
and uſing frequent prayers in his family, at which he conſtantly 
aſſiſted with great appearance of fervour; this man, I ſay, acknow- 
ledged to his laſt moments the claimant to be his legitimate ſon; 
and in his laſt will, executed in the year 1760, declared the claim- 
ant and his fiſters to be his legitimate children, born ſince his 
marriage with their mother; he bequeathed conſiderable portions to 
-theſe his daughters, and left his real eſtates to his ſon the claimant. 

9 5 In 
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la weighing the merits of the Angleſea cauſe, the forgery of 
the certificate had the effect to vitiate and diſcredit the whole of this 
evidence. The marriage of the preſent Counteſs of Angleſea to the 


late Earl, in Sept. 1741, on which the claimant's legitimacy de- 
| pended, was deemed to be a fiction, and ſeveral of the witneſſes 
who had depoſed in ſupport of it were conſidered as perjured, 


In the Douglas cauſe, the ſituation of the proofs for and againſt 
the delivery in queſtion exhibits a very different picture from what 


has now been given of the proofs for and againſt Lord Angleſea's 


marriage. In one reſpect indeed there was a reſemblance, ſo far 


as the claimant in the Douglas cauſe was acknowledged by Sir 


John Stewart and Lady Jane Douglas to be their ſon, and there 


was a ſimilar perſeverance in that general acknowledgment ; but the 


capital fact in queſtion, the delivery, ſtands unſupported by any 
genuine proof; and the ſpecification of particulars, received from 


the huſband and wife on that ſubject, was proved to be falſe. 


There was no certificate from Madame Le Brun or her daughter, 
the ſuppoſed witneſſes to the delivery; no genuine certificate from 


La Marre the man-midwife, or any genuine letters from him, either 


2— 


on the ſubject of the delivery, or of the youngeſt child, ſuppoſed 
to be committed to his care during fixteen months; in ſhort, no 


evidence that any perſon whatſoever at Paris had direct perſonal 
knowledge of the delivery; not only ſo, but no diſcovery of the 
houſe of Madame Le Brun, nor any traces that any ſuch perſon had 


ever exiſted. 


This very extraordinary fact, of Lady Jane's delivery of twins in 
the 51ſt year of her age, which, if true, admitted of ſuch variety of 
proofs, reſted therefore on the direct evidence of Helen Hewit, their 
confident, to whom falſehood and perjury in various particulars 
was objected, and on the indirect evidence ariſing from a proof of 


I pregnancy, 


EY 
pregnancy, a matter in itſelf ſo fallacious as to be ineapable of cer- 


tain proof; beſides the many ſtrong objections which the proof of 
appearances of pregnancy in this caſe laboured under. 


On the other hand, there was an amazing variety of direct and 
circumſtantiate evidence, tending, by neceſſary inference, to ſhew 
the falſehood of the delivery ; ; ſuch an aſſemblage of ſeparate and in- 


dependant proofs, all verging to the ſame center, as perhaps ave 
ſeldom, if ever, occurred in any caſe whatſoever. 


10 complete the contraſt between the Angleſea and the Douglas 
exaſes, it will be remembered, that, in the latter, the party in ſup- 
port of whoſe birth the groſs and inconteſtible forgeries were em- 
ployed, triumphed over all the evidence produced againſt the truth 
of the conteſted and extraordinary delivery. Theſe forgeries were 
not allowed to communicate their influence to any one particle of 
the evidence on the fide which your Lordſhip choſe to ſupport, but 
the whole of the evidence produced on the ſide which was free from 
ſuſpicion of forgery, was by your Lordſhip ſet at nought. 


Zuch were the facts, and ſuch the fate of theſe two celebrated 
and important cauſes. The very different reception which the 
forgeries, and the whole tenor of the evidence, in theſe two caſes, 
have met with, may by ſome be conſidered merely as an object of 
curioſity ; but, in my mind, it is ſuch as deſerves the moſt ſerious 


attention of every member of the community animated with a love 
of juſtice, 


That it was chiefly owing to your Lordſhip that the forgeries in 
the Douglas cauſe were innocent and harmleſs to the guilty party, 
will appear from the manner of your ſtating and arguing upon that 


D matter 
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matter in the Douglas cauſe, contraſted wich Of pPariples mee 
by yourſelf. in that of Angleſea. | 


Thoſe who have only heard of your r Lordſhip" 8 giving your voice 


46 


that your 7 and canduct were. conſiſtent in both caſes; 
but as L attended very minutely to Jour argument and expreſſions 


an hoth gecalions, it may perhaps be in my power to undeceive 
them. 


Your. Lordſhip, ue Br your voice in favour of the legiti- 
macy claimed by the fe 0 | Lord Angleſea, and the tendency of 
your ſpeech was Jo his avour ; hut on what principles was it that 
you ſupported his cauſe ? Not on a diſregard of forgery, or on a 
denial that the mo decifive weight was due to it, when clearly 
aſcertained; but mercly on this ground, that your eyeſight was not 
good le? to diſcover the forgery from ocular inſpection, and 
the compariſon of the hand-writings. You ſaid, that in your mind 
it amounted only to a doubt or fu ſpicion of forgery 3 and the doc- 
trine you laid down, and preſs'd home upon their Lordſhips on the 
day of the final deciſion, was this, ( That when there is on the one 
« fide poſitive, clear, and conſiſtent parole evidence, and on the 
6 other only doubt or ſuſpicion of forgery, you thought it the duty 
« of every Lord, to whoſe mind the matter appeared in that light, 
to be governed by the parole evidence, and not raſhly to preſume 
chat Lady Angleſea, and ſeveral other witneſſes in this cauſe, 

« were perjured :— That it would be giving too great an authority 
to a mere doubt or ſuſpicion of forgery, to allow it to outweigh 
„the whole of the parole evidence, and to infer an imputation of 
++ perjury againſt. Lady Angleſca, and the other witneſſes who had 
'* depoſed in ſupport of the marriage and of the certificate,” 


— Lam 
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I am far from meaning to arraign this doctrine, or to convey 
any inſinuation of blame to your Lordſhip for making uſe of it. 
Where there is but a ſlight ſuſpicion of forgery, it is perhaps the 
ſafeſt rule, to be guided by the parole evidence, if clear, poſitive, 
and conſiſtent. Upon this principle, I am perſuaded, thoſe peers 
ated who gave their voice on the ſame ſide of the queſtion with 
yout Lordſhip. Their honour and integrity are ſo well known and 
eſtabliſhed, that no man can doubt of their acting upon the juſteſt 
principles; and as the proof of the forgery came at laſt to depenl 
chiefly on the compariſon of hand-writings, and the faculty of 
diſtinguiſhing what was genuine from what was forged, it is a mat- 
ter of that ſort which muſt naturally preſent itſelf to different 
minds with different degrees of evidence. oy 


At the ſame time, it cannot admit of doubt, that thoſe noble lords 
who! were convinced of the forgery acted upon juſt and folid prin- 
ciples, when they gave their voice againſt the fact aſſerted in that 
forged certificate, and when they ſuffered the impreſſions arifing 
from that forgery to cancel all the poſitive parole evidence in bar 
of the fact which required to be ſupported by the aid of forgery: 
they admitted the rule, that wherever a forgery appears, the parole 
evidence in ſupport of the ſame fact becomes tainted, we Zaitk 
othermiſg due to it 4s not fo eaſily granted. 


In thus deciding, they adted, agreeably to the dictates * con- 
ſcience and of ſound reaſoning; they bollowed the principles which 
have been eſtabliſhed among all nations in matters of this nature, 
principles which that day did not eſcape your Lordſhip s recollec- 
tiofi ;* for "they abe 5 4 greeably to the. Preciſe rules which in this 
cafe you a flinbilded, whetiever” ere! is , et conviction bt 


perſuaſion id forgery” 


* 
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This leads me to that part of your Lordſhip's ſpeech which made 
the deepeſt impreſſion on my mind, and on the minds of ſeveral 


perſons preſent, who were alſo well acquainted with your method 
of arguing i. in the Douglas cauſe. 


After various repetitions of the principle, that a doubt or mere 
ſuſpicion of forgery was not ſufficient to cancel poſitive parole evi- 
dence, and after having communicated again and again to their 


Lordſhips the im perfection of your eyeſight, which you deſcribed as 
very inſufficient for the detection of forgery from ocular inſpection, 


you ſaid, that you did not doubt but many of their Lordſhips, 
who had better eyes than you, might be able, from inſpection and 
compariſon of the hand-writings, to ſatisfy themſelves, and be clearly 
convinced of a forgery in this caſe; if ſo, that they might ſafely 
reject the evidence produced for the claimant. Upon this occaſion 


you expreſſed yourſelf to this purpoſe, and, as nearly as I can 
recollect, in theſe preciſe words: If any of your Lord ſbips is clearly 


„convinced, that the certificate of the marriage is a forgery, your 
« Judgment muſt be regulated by that conviction; you muſt. diſbelieue 


* the poſitive parole evidence on the Go de of the claimant, ſwear it 
« 2who will,” 


Theſe were your words; I took them down in writing the day of 
the deciſion, and ſhewed them recently to others, who had alſo been 


' preſent, and who concurred with me as to the accuracy of the note 
taken, 


The doctrine thus delivered by your Lordſhip does you no diſcre- 
dit. It is a true maxim, That truth ſtands not in need of the aid 
of forgery; : and it is a fair inference from that maxim, that where 
- forgery is employed, all the parole evidence, tending to the ſame 


* 4 concluſion, 
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concluſion, muſt be deeply , and liable to ſuſpicions an. 
tive of its credibility. 


Happy would it have been for the intereſts of truth, and the 
dignity of your own character, if the ſame principles, in the deci- 
ſion of ſimilar cauſes, had always been admitted by your Lordſhip ; 
and if their influence had been powerful enough to direct your con- 


duct with that uniformity and conſiſtency which are the beſt or na- 
ments of a judicial character. 


But how is it poſſible, my Lord, to reconcile this acknowledge- 
ment of your principles in matters of forgery, with the declara- 
tions and arguments uttered from the ſame lips in the Douglas 
cauſe? There was here no room left for your pleading natural in- 
firmities to diſqualify you from judging, whether the charge of 
forgery was true or falſe; the quickneſs of your invention readily 


ſuggeſted to you other means of eluding the force of acknowledged 
forgeries. 


On that occaſion, you ſtood forth the advocate and apologiſt of 
forgery, as far as that attempt was practicable. In the picture you 
drew of the evidence in the Douglas cauſe, you contrived indeed to 
keep the forgeries out of view as much as poſſible, inſtead of making 
them, what they ought to have been, capital figures. They could 
not be altogether omitted, but they were touched very lightly, and 


treated by you in the moſt gentle delicate manner that can be 
imagined. 


Leſt, however, the very mention of forgery ſhould have made 
an impreſſion on the minds of the noble Lords who were preſent, 
you choſe to ſoften the epithet, and, inſtead of the true and ſimple 
appellation of forgeries, you generally gave them the more gentle 
one of ſuppoſed letters. At the ſame time, you took care to give 


an 
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an antidote with the poiſon ; your memory was ranfacked to find out 
inſtances of innocent forgeries, and the mention of Sir John Stewart's 
forgeries and falſehoods was inſtantly followed by ſome anecdotes you 
gave of one or two innocent crimes of the ſame nature, which per- 
haps may have happened ſince the begirining of the world. 


In theſe caſes you ſaid, that forgery and falſehood had been em- 
ployed in ſupport of a true fact. One of the caſes to which, if I rightly 
remember, you referred, was that of a perfon accufed of murdering 
his niece, They had quarrelled, and the niece was by ſome neigh- 
bours overheard to ſay, Dear uncle, don't kill me.” The niece diſ- 
appeared, and the uncle was taken up on ſuſpicion of having mur- 
dered her. After ſome delay in the trial, he deſired or was allowed 
a certain time to produce his niece; which not being able to do, he 
bethought himſelf of the expedient of producing another young wo- 
man to perſonate her; but this fraud was diſcovered, and the man 


was executed for the ſuppoſed murder. Some time afterwards, the 


niece, who had gone into another part of the country, appeared, and 
obtained poſſeſſion of her uncle's eſtate. The other caſes I do not 
recolle& ſo particularly as to be able to ſtate them; if I am not miſ- 
taken, there was no book or authority mentiotied where the above 


or the other cafes could be found; but this I remember, that upon 


talking them over with perfons who had recently heard your argu- 
ment, the fallacy of applying the cireumſtances of any of the cafes 
you mentioned to the circumſtances of Sir John Stewart's cafe, was 
extremely palpable; yet what other purpoſe could there be in thus 
producing them, but to convey an idea favourable to the forgeries 
of that gentleman ? 


To make it the more probable that they highit bust deen E 
innocent contrivance of Sir John Stewart's, you figured him to 


yourſelf, and facetiouſly repreſented him to your illuſtrious audi- 


ence as a thoughtleſs lively man, not lefs likely to hit on a wrong 
9 expedient 
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expedient than on a right one; a diſſipated man, who had paſs'd much 
of his life in jails, but more apt to do hurt to himſelf than to'others. 
Any thing proceeding from him, at the time of his examination, 
you conſidered as of little confequence, becauſe there was no reli- 
ance on his veracity; Your expreſſion was, that it appeared he had 
hed backwards and forwards ; and yet, in other parts of the picture 
you drew of this ſame perſon, he was repreſented as an honeſt and 
honourable man ; nay, your Lordſhip went fo far as to ſay, that it 
was not an uncommon thing for a man to defend a good cauſe by 
foul means or falſe a 


Give me leave to ſay, that it was unbecoming the judicial cha- 
racer, eſpecially upon ſuch a ſolemn oecaſion, and in ſuch an au- 
guſt aſſembly, to treat this matter in the manner your Lordſhip 
did that day. Is there any crime whatever which may not be pal- 
lated in the fame manner ?—If the remarkable complications of deli - 
berate forgery and fraud in that cauſe could meet with ſuch gentle 
indulgent treatment from your Lordſhip, where are we to draw 
the line? The fame diſpoſitions, joined to ſuch eminent abilities 
as you poſlefs, may take under their protection any ſpecies of crime, 
and' perſuade the world, that what to them appears vicious or frau- 
dulent, 1s nothing more than mere innocent folly, levity, or ca- 
Price. 


With regard to the caſes you mentioned, where forgery had been 
innocently. employed, ſuppoſing them to be preciſely ſuch as you 
Rated them, they do by no means apply to the caſe of Sir John 
Stewart and Lady Jane Douglas, In theſe cafes, the perſons reſorting 
to forgery and falſehood were actually under trial for their lives or 
properties; From peculiar circumſtances, the preſling neceſſity of 
ſpeedily producing fome proofs for their own protection, preſented 


to their view a very diſagreeable and fatal alternative; and as they 


were unfortunately fo ſituated, that their caſe did not admit of va- 
ricty 


|: 
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riety of proofs, they had no other obvious means of ſaving them= 


ſelves, but by making uſe of falſe or forged evidence. 


In what reſpect is there any ſimilitude between this and the ſitu- 


ation of Sir John Stewart and Lady Jane Douglas? The capital facts 


conteſted in the Douglas cauſe admitted of ſuch a variety of con- 
cluſive and ſatis factory evidence, ſome particulars of which have 
been already mentioned, that the total abſence of the proofs which 
were naturally to have been expeQted, has been always deemed by 
judicious men one of the many ſtrong and convincing arguments 
againſt the reality of Lady Jane's delivery. In another reſpect, the 


caſe of Sir John Stewart and Lady Jane Douglas differed materially 


from the caſes mentioned by your Lordſhip, for they were never 
confined to any preciſe time for producing their proofs of the ſuſ- 
pected delivery; The period of ſeveral years, ſubſequent to the date 
of that delivery, was at their command for this purpoſe; They had 
indeed the ſtrongeſt mcitements to obtain at an early period ſatisfac- 


| tory proofs, and carefully to preſerve them; becauſe the mortifying 


reports againſt the truth of the delivery, and ſo highly prejudicial 
to their honour and intereſt, were early and often communicated to 
them; but as no criminal action or proceſs of any ſort had been 
raiſed againſt them at the time of their inventing the forged proofs, 
they are left without excuſe in reſorting to that criminal expedient ; 
the delay of a few days would have been ſufficient to bring from 
France authentic and convincing evidence, if the ſuſpected fact was 
founded in truth; and as that delay could have been attended with 
no prejudice to them, it is not eaſy, in their cafe, to figure any 
poſſible motive for their having recourſe to forgery, but the ** 
Jy of producing genuine ** of an 1 fact. 


Thus it is evident, that the caſes of innocent forgeries, ſo care- 
fully collected by your Lordſhip, and ſo kindly produced in vindi- 
cation of the — in the Douglas cauſe, contained, when duly 


examined, 


F 
— 
* 
i 
* 
- 
* 
1 
* 
+ 
* 
— 
* 
5 
? 
* 
4 
ME. 
— 


N 
7 
* 
ry 
4 
171 
* 
* 
19 
* 
'S 
z 
* 
4 
5 
7 
2 
5 


5 
* 
1 * 
a 
iP 
* 
4 
* . 
va 
4 
1 x 
Pas 
% 
=D 
= 
1 
% 
x 
4 
70 
4 
* 
q 
5 
\ 
4 
by 
; 
» 
4 
* 
2 
4 
* 
+ 
. 
* 
- 
8 
2 
1 
— 
> 
Ss 
* 
2 
. 
Ge 
5 
= 


( us ) 
examined, no circumſtances applicable to the ſituation of the perſons 
whom your Lordſhip upon this occaſion was pleaſed to take under 


your protection. 


But, my Lord, how happens it that you did not apply the ſame 
reaſoning, and become equally the apologiſt of forgery in the Angle- 
ſea caſe? From the nature of the fact there in queſtion, and the 
death of the witneſſes to Lord Angleſea's private marriage in 1741, 
there was certainly much more room for your applying the doctrine 


in exculpation of forgery, than in the Douglas cauſe. 


When Lord Angleſea thought proper to have the marriage cere- 
mony publickly performed or repeated in October 1752, Nixon Do- 


novan, and Charles Kavanagh, the only witneſſes to the private 


marriage in 1741, were dead, conſequently, if it had been neg- 
lected to get a certificate from theſe witneſſes in due time, there were 


no means now of ſupplying it, but by forgery; if ever therefore 


a caſe exiſted, where forgery was excuſable from the plea of neceſ- 


ſity, which I deny ever did exiſt, this was the caſe where that plea 
could have been made uſe of with the beſt grace. 


There was alſo in this caſe, much juſter ground for exculpating 
Lord and Lady Angleſea; for no part of the forged certificate was 


written by either of them, nor any proof of its having been con- 
trived or executed by their orders, though found in the cuſtody of 


Lady Angleſea. 


It has been NEE OY: as a 8 in the part your Lordſhip 
took in the Angleſea cauſe, that you omitted altogether, in ſup- 
porting that caſe, to avail yourſelf of the ſtrong arguments that 


might have been drawn from the precedent in the Douglas cauſe, 
TY by your own doctrine.— It is to me no myſtery, why you 
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( 26 ) 
avoided touching on that ground There are arguments which may 
ſometimes paſs for a day, but produced and canvaſſed on other oc- 
caſions, recoil on their authors, and ſerve only to cover them with 
confuſion. 


The attention of the Houſe was, in the Angleſea cauſe, ſo much 
fixed upon the forgery, and the noble Lords who were convinced 
of that fraud, felt ſo juſtly the conſequences of it, that you judged 


it beſt to declare to them the eſtabliſhed principle, that if they were 


convinced of the forgery, they mult © diſbelieve the poſitive parole 
c evidence on that ſide, /wear it who will,” 


Though 1 have ſtated the capital circumſtances in the Angleſea 
cauſe, I by no means pretend to form any opinion of the merits on. 


Either fide. The certificate ſuppoſed to be forged, and the evidence 


of that forgery, never fell under my obſervation; it would there- 


fore be very improper, on my part, to ſpeak from perſonal opinion, 
whether the written evidence, in behalf of Lord Angleſea, was. 


— or not. 


It is of no conſequence to my argument, what ſide of that queſtion 
prevails: I mean only to ſtate faithfully what paſt in the Houſe of 


Lords in the courſe of the deliberations on this cauſe, and to ſhew 


what influence the perſuaſion, or even ſtrong ſuſpicion of forgery, 


has upon generous and fair minds, acting in a ſolemn, judicial ca- 


Pacity. 


From what happened upon this occaſion, I am entitled to preſume, 


that, in the Douglas cauſe, a, ſimilar impreſſion would have been 


made upon theſe ſame generous minds, if your Lordſhip had 


thought proper to ſtate, in their full force, the various branches of 
evidence in that cauſe, to draw the attention of the noble Lords to 


the acknowledged forgerics as a capital part of that evidence, and to 


9 explain, 
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(327) ) 
explain, in a proper manner, the ſolid principles eſtabliſhed for go- 
verning the judgment in matters of this nature. 


If, indeed, it could be ſuppoſed that your Lordſhip was determined 
to give your own voice in favour of the party in whoſe behalf that 
forgery had been employed, and if it was your earneſt wiſh that vic- 
tory ſhould attend them, I am ready to admit, that the plan you 
followed was the moſt judicious that could have been invented, 


Upon that ſuppoſition it was well judged, to retain ſecretly in 
your own breaſt, the ſolid principles eſtabliſhed in matters of for- 


gery, and which, in the Angleſca cauſe, have been acknowledged 


by yourſelf. It was alſo well judged to keep the forgeries out of 
view as much as poſſible, and when the mention of them could nat 
well be avoided, to accompany them with ſuch gloſſes and anec- 
dotes about innocent forgeries, as were beſt calculated for prevent- 
ing the baneful influence of ſuch an ingredient in the evidence of 
the party you thought praper to ſupport. 


If you can be gratified by a compliment, ſtrictly confined to your 
abilities, you are entitled to the ſatisfaction of knowing, how ge- 
nerally it is allowed that no Judge ever underſtood, half ſo well as 
your Lordſhip, the-ſcience of what may be called, The management of 
cauſes. —It is a praiſe, which that perfect model of a Judge, the 
great and good Lord Ha-dwicke, would have diſdained; — Ever atten- 
tive to the intereſts of juſtice and of truth, and ignorant of parties 
in queſtions of civil right, he made it his ſtudy not only to ſearch 


to the bottom, and ſatisfy his own mind on which ſide the truth lay, 


but in delivering his ſentiments, to ſtate in all their extent, and 
with all the force that. was due to them, the facts and arguments of 
both parties. 
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This rule he more particularly obſerved in a certain Great 
Aſſembly, where cauſes receive their final deciſion. Judges, in the 
ſituation which he then enjoyed, or in that which now falls to your 
Lordſhip's ſhare, always have been, and probably ever will be al- 
lowed, to have in that Aſſembly great weight in forming the deci- 
tions relative to property or private rights; it therefore appeared 
to him, the more indiſpenſibly his duty, to avoid any thing that 
could miſlead others. The ingenuity and addreſs permitted to coun- 
{el in ſelecting the facts and arguments of one ſide, and even the arts 
of eloquence, appeared to him improper and miſplaced, if not con- 
temptible, when employed by a judge, whoſe buſineſs it was to re- 
ſume the arguments on both ſides, and diſpafſionately to inform the 
noble Lords of the genuine ſtate of facts without colouring, par- 
tiality, or vain diſplay of ſuperior talents. 


It is an event deeply to be regretted, that this great judge lived not 
to the period of the Douglas cauſe; his mind was formed to embrace 
the whole extent of matter in that cauſe, and to perceive the ten- 
dency of all the various branches of evidence. 


Theſe he would have ſtated to the Houſe with perſpicuity and 
candour, and an opinion given by him would have afforded ſatisfac- 
tion to the public in general, even to the parties themfelves, ſenſible 
as they muſt have been, that nothing had eſcaped his obſervation, 
that nothing was exaggerated or extenuated, and that, 1n a judiciat 


capacity, he was neither liable to be miſled, nor capable of miſlead- 
ing others. 


I am ſorry it is not in my power, confiſtently with truth, to ſay 
that the opinion delivered, and the part taken by your Lordſhip in 
the deciſion of that cauſe, have been attended with theſe: happy con- 
ſequences. I can ſcarcely think, that your Lordſhip's own expecta- 
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( 29 ) 
tions on this head, could poſſibly have been very ſanguine, What I 
have already ſtated with regard to one, and but one, though not 
an immaterial branch of the Douglas cauſe, might perhaps be ſuffi- 
cient intimation of the reaſons why your opinion and your conduct 
in that affair have been productive of fo much diſcontent, and have 
excited ſentiments with regard to your Lordſhip's perſonal character, 
ſo much the reverſe of thoſe produced by the judgements of Lord 
Hard wicke—but, my Lord, I cannot agree to let it reſt here—there 
are other parts of your ſpeech and of your conduct in that cauſe, which 
do no leſs credit to that ability by which you can make every thing 
bend to your own purpoſe, and ſurmount thoſe difficulties which to 


men of inferior genius appear formidable. The conſideration of 
theſe muſt be reſerved for ſubſequent letters. 


But before I take my leave of your Lordſhip at preſent, I cannot 
forbear touching on a topic which is 1atimately connected with the 
ſubject. It contains a reflection which undoubtedly occurred to your 
Lordſhip when the two cauſes above-mentioned came before you in 
the Houſe of Peers, but which I am not aſhamed to own, nothing 
but fatal experience could have made ſenſible to me. 


It may be aſked how it happened, that firſt the ſuſpicion alone, 
then the perſuaſion of forgery in the Angleſea cauſe, ſtruck, in ſo 
lively a manner, every breaſt in that illuſtrious Aſſembly, while, in 
the Douglas cauſe, the plain avowal both of the forgery and perjury 
of Sir John Stewart, (for I ſtill inſiſt on the latter crime,) failed of 
having the ſame influence, though ſupported by a prodigious num- 
ber of other proofs and evidence. 


I venture to aſſert, that the very number, and length, and compli- 
cated nature of theſe proofs, was the true reaſon, 


The 


1 oF av, 

The argument derived from forgery, when that argument ſtood 
alone, was obvious and unanſwerable, was convincing and congenial 
to the noble and uncorrupted minds of thoſe judges. As no elo- 
quence could give it greater force, ſo no artifice could elude it: it 
ſuſpended the deciſion in the former cauſe, till the matter was fur- 
ther enquired into, and, in the ue, it proved triumphant over 
many important probabilities which confeſſedly oppoſed it: but in 


the latter cauſe, the exact and laborious ſcrutiny made on the part 


of the plaintiff, neceflanly ſuggeſted new proofs, which, from their 
very nature, became complicated and involved in new circumſtances 
and new reſearches; and though theſe proofs were all on one fide, 
they inevitably threw on the whole an appearance of intricacy, which 
alarmed and terrified men not accuſtomed to thoſe enquiries. 


The controverſy ſeemed not to be one cauſe, but a vaſt collection 
of different cauſes. Thoſe parts of it which were obvious to common 
ſenſe, and which required no labour of thought to be comprehended, 
were loſt and obſcured in the multitude of others which demanded a 
more minute and accurate diſcuffion ; and the Peers, actuated by 
their uſual integrity, but forgetting that the diſpute turned merely 
on a queſtion of fact, of which they were no leſs able judges than 
the moſt profound lawyer, were apt to conſider the matter as on the 
ſame footing with the ſubtle queſtions of juriſprudence, where they 


juſtly have a great deference, for thoſe who are engaged by their 


profeſſion to attain a more particular acquaintance with that ſcience. 


| Your Lordſhip's diſtinguiſhed ſagacity ſoon led you to perceive 
this diſpoſition of mind in your audienee; you took advantage of it, 
and availed yourſelf of the authority attending your ſtation; you 


muſtered up all that eloquence which you ſo readily command on 


every ſubject where you take an intereſt; and by wandering in that 
immenſe foreſt of facts and circumſtances, you were able to draw 
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E 
off the attention of the Judges from thoſe luminous points of view, 


which, if conſidered ſingly, would have ſufficed alone to determine 
that memorable cauſe. | 


But it ſhall be my buſineſs to ſeparate the parts as much as poſ- 
fible in my future addreſſes. In the mean time, I muſt beg leave 
to ſay a few words with regard to the propriety of this addreſs to 
your Lordſhip. 


. 


The peculiarity of my ſituation in this affair, which in future 
letters will be more fully explained; The nature and fate of the con- 
teſt in which J have been engaged; and the hardſhips and injuries 
ſuſtained by myſelf, and the other guardians of the Duke of Hamil- 
ton, have been ſuch as to render an addreſs of this nature unavoid- 
able. 


Some men of contracted views, or timid diſpoſitions, may per- 
haps object to the propriety of this meaſure; they will tell your 
Eordſhip, that it is contrary to public utility to doubt of the wiſdom 
and integrity of your deciſions; the falſe complaiſance of ſome may 
go even ſo far as to maintain, that it is better many individuals 
mould ſuffer injuſtice, than that the veneration attached to your 
Lordſhip's ſituation and office ſhould in any degree be diminiſhed. 
by too nice an examination of your conduct. 


I ſhall not attempt any anſwer to that part of mankind, with 
whom ſuch language is the reſult of ſervile or flattering diſpoſitions ; 
but if there are any who, 1n ſincerity of heart, and from public con- 


ſiderations, 
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fidetations, are diſpoſed to adopt the above principle, they deſerve 


an anſwer, and to them I beg leave to ſubmit a few conſiderations, 


While a cauſe is in dependence, I admit that all publications, and 
all the little arts of popularity, tending to raiſe the prejudices or to 


iaflame the paſſions, are highly improper, and ought not to be 


permitted. But, after the deciſion of a cauſe, the freedom of in- 
quiry into the conduct and opinions of the Judges is one of the 
nobleſt and beſt ſecurities that human invention can contrive for the 
faithful adminiſtration of juſtice, 


It is for this very purpoſe that it has been eſtabliſhed in this coun- 
try, that Judges ſhall give their opinions and deciſions publickly ;— 
an admirable inſtitution, which does honour to Britain, and gives it 
a ſuperiority in this reſpect over moſt of the other countries in 
Europe. 


Laws may recommend or enforce the due adminiſtration of juſ- 
tice ; but theſe laws are of little avail, when compared with the ſu- 
perior efficacy of the reſtraint which ariſes from the judgment of the 
public, exerciſed upon the conduct and opinions of the Judges. 


It would be extremely fatal to the liberties of this nation, and to 
that ineſtimable bleſſing, the faithful diſtribution of juſtice, if this 
reſtraint upon Judges were removed, or improperly checked. 


The public has a right, and ought to be ſatisfied with regard to 
the conduct, ability, and integrity of their Judges. It is from theſe 
ſources alone that genuine reſpect and authority can be derived; and 
an endeavour to make theſe the appendages of office, independent 
of the perſonal character and conduct of the Judge, is an attempt 
which, in this free and enlightened country, moſt probably: never 
will ſucceed, 

This 
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| ( 193 )) 

This freedom of inquiry is not only eſſential to the intereſts of 
the community, but every Judge, conſcious of intending and acting 
honourably, ought to promote and rejoice in the exerciſe of it.—lt 
is a poor ſpirit indeed that can reſt ſatisfied with authority and ex- 
ternal regard derived from office alone. The Judge who is poſſeſſed 
of proper elevation of mind, will, both for his own ſake and that 
of his country, rejoice that his fellow-citizens have an opportunity 
of ſatisfying themſelves with regard to his conduct, and of diſtin- 
guiſhing Judges who deſerve well of the public from thoſe who 
are unworthy—He will adopt the ſentiment of the old Roman, 
who, conſcious of no thoughts or actions unfit for public view, ex- 
preſſed a with for windows in his breaſt, that all mankind might 
perceive what was paſling there. 


If theſe conſiderations are of any force for eſtabliſhing the juſtneſs 
of the principle, the only objection I can foreſee againſt this free- 
dom of inquiry is, that it may happen ſometimes to be improperly 
exerciſed. 


This is an objection equally applicable to ſome of the greateſt 
bleſſings enjoyed by mankind, whether from nature or from civil 
inſtitutions.— It is no real objection to health or civil liberty, that 
both of them often have been, and are extremely liable. to be abuſed. 


When the freedom of inquiry now contended for happens to be 
improperly uſed, 1t will be found that the miſchief carries along 
with it its own remedy. The moſt valuable part of mankind are 
ſoon diſguſted with unmerited or indecent attacks made either upon 
Judges or Individuals; the perſon capable of ſuch unworthy conduct 
loſes his aim; the unjuſt or illiberal invective returns upon himſelf, 
to his own diſgrace ; and the Judge whoſe conduct has been miſre- 
ſented, inſtead of ſuffering in the publie opinion, will acquire addi- 

| F tional 


19 
tional eredit from the palpable injuſtice of the attack made upon 


him. 


Upon this ground, my Lord, I am willing to cloſe with you. 


If it can be ſhewn that in any thing I wilfully miſrepreſent you, 


ſtate falſe facts, or form falſe concluſions, let the reproach fall upon 
my head, while the advantage accrues to your Lordſhip, and to the 
cauſe you ſupported. 


But if, on the other hand, it ſhall appear that there is the ſtricteſt 
attention to the truth of fats, and to the fairneſs of the reaſoning ; 
if I have had the ſtrongeſt cauſe to complain of the injuſtice I have 
met with, and, when thus provoked, ſhall ſtill abſtain from too much 
ſeverity of expreſſion; I hope it will be allowed, that I am far from 
treſpaſſing againſt the duty of a good citizen and ſubject. That very 
duty, as well as the duty which I owe to myſelf, have required from 
me this inquiry and addreſs, 


It is of importance to the community in general, that any fla. 
grant act of injuſtice done to a private man ſhould not be ſuffered to 
eſcape without obſervation or cenſure. That importance is increaſed, 
when the conduct complained of affects numbers of men, and is 
likely to eſtabliſh a precedent for future oppreſſion or injuſtice, 


Such is the preſent caſe; for if the Duke of Hamilton's guar- 
dians, acting from conviction, and upon the moſt generous, I may 
ſay, heroic principles, of duty and attachment to their truſt, have 
met with ſuch unjuſt and injurious treatment as your Lordſhip 
knows they have ſuffered in this cauſe ; and if this is allowed to paſs 
unobſerved, where will there be found hereafter guardians willing 
to prefer the conſcientious diſcharge of their duty to the perſonal 
and puſillanimous conſiderations of their own eaſe, intereſt, or 
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But what calls for the public attention in a peculiar manner, is the 
dangerous innovation in the laws and rules of evidence, which has 
in this cauſe been ſucceſsfully attempted by your Lordſhip. 


No man who knows any thing of the principles upon which 
your arguments proceeded, can poſſibly blame me for exciting 
the public attention to them. Few caſes have, perhaps, ever exiſt- 
ed, which could ſo well juſtify the propriety and utility of an ad- 
dreſs of this nature. | 


It is of uſe that this freedom of inquiry, if conducted with de- 
cency and candour, ſhould be exerciſed with regard to the opinions 
and conduct of all Judges, whether they be ſuch as judge in the 
firſt inſtance, or in the laſt reſort. There can be no good reaſon for 
allowing it with regard to one claſs of Judges, and denying it as to 
others; on the contrary, if a diſtinction is to be made, it is more 
neceſſary to permit, and even to encourage that freedom of inquiry, 
with reſpect to thoſe Judges whoſe determinations are ſubje to no 
other controul but that of the public opinion, than with reſpect to 
thoſe, whoſe judgments, if wrong, may be rectified by the mode of 
an appeal. | 


Let us ſuppoſe a caſe where the judgment given in the original 
court had been reverſed in the court of appeal, and where that re- 
verſal, inſtead of proceeding from the unanimous voice and opinion 
of the Supreme Judges, had given riſe to a diſſent and proteſt on the 
part of ſeveral reſpectable members of the Supreme Court of Judi- 
cature; would it not be prepoſterous to maintain, that the public 
may indulge themſelves as much as they pleaſe in their cenſure and 


animadverſions upon the Judges who pronounced the original judg- 


ment, and upon thoſe members of the court of appeal who happen- 
ed to be of the ſame opinion with them, but that there ought to be 
F 2 | — 


( 360) 


no privilege of inquiry, nor any right to doubt of the rectitude or 
infallibility of the other members of that court of appeal who hap- 
pened to be of a different opinion, and whoſe fuperiority in numbers 
had produced a reverſal of the firſt judgment ? 


Your Lordſhip will ſoon perceive, that the cafe here ſuppoſed is 
not entirely ideal; the ſuppoſed caſe is but a deſcription of what 
really happened in that very cauſe which gives riſe to this 
addreſs. It is well known, that the judgment pronounced in the 
original juriſdiction, where the merits had been maturely examined 
during ſeveral years dependance, was in favour of the plaintiffs. 
That juriſdiction is ſupreme in the northern part of this iſland, 
ſubject only to a review of their judgments by the Houſe of Lords. 
When the cauſe came there by appeal, there was a reverſal indeed of 
the original judgment ; but your Lordſhip knows, that this reverſal 
did not meet with a general approbation or concurrence, even: within 
the walls of the auguſt aſſembly where it was pronounced; on the 
contrary, there was not only a difference of opinion, but a formal 
proteſt and diſſent, drawn up and ſigned by ſeveral reſpectable peers, 
was entered upon the journals of the Houſe of Lords, 


Such ſtrong marks of diſapprobation of judgments pronounced 
in private cauſes, have been very unuſual. This right, competent 
to any of the noble members. of that Supreme Tribunal, had gone 
into diſuſe for more than half a century : The revival of it was re- 
{ſerved for your Lordſhip's times, and it will be remembered hereafter, 
at what period, and upon what occaſion, this right was aſſerted. 


Much freedom, both in diſcourſe and in publications, was uſed 
with the judges who had given the original deciſion : that freedom 
afterwards extended itſelf alſo to thoſe noble and reſpectable Peers 
who, from motives of honour and conſcience, had inſiſted to have 
their ſentiments put upon record, and tranſmitted to poſterity. 

Every 


1 
Every liberty, and even every abuſe of liberty, exerciſed with re- 
gard to thoſe Judges in the Court of Seſſion, and in the Court of Ap- 
peal, who had declared their conviction in favour of the facts and 
arguments produced on the part of the plaintiffs, was permitted. 
The Judges thus attacked, conſcious of their own integrity, viewed 
with indifference theſe extravagances proceeding from blind or 
illiberal zeal, and truſted, that when the fever abated, juſtice would 


be done to them in the minds of the cool and impartial part of 
mankind. 


Shall it then be maintained, that the freedom of enquiry into the 
opinions and conduct of Judges, is to be permitted only with regard 
to the original Judges, or thoſe of the ſupreme juriſdiction, who 
happen to be of the minority upon a queſtion of reverſal ? Where is 
the benefit that would reſult to ſociety from eſtabliſhing a diſtinction 


of this ſort, or from making this valuable privilege depend on ſuch 
tortuitous circumſtances ? 


Let us then conclude, that there muſt either be a ſtrict prohibition 
to enquire concerning the rectitude, or to doubt of the infallibility of 
any perſons in a judicial capacity, (which it has been ſhewn would 
be adverſe to the genius of our happy conſtitution;) or if permitted 
with regard to one claſs of Judges, that it muſt extend to all, more 
particularly to thoſe who judge in the laſt reſort ; otherwiſe many in- 
conſiſtent conſequences would follow, and the freedom of enquiry, 
ſo much connected with liberty, and ſo fondly cheriſhed by the in- 
habitants of this iſland, would be put on a whimſical or precarious 
footing, and reduced to an empty name. 


And indeed, my Lord, I am perſuaded, that upon recollection of 
the whole of your conduct in the Douglas conteſt, from the firſt 
dawn to the final concluſion of it, you mult have expected an ad- 
dreſs upon this ſubject, and that you can be at no loſs to diſcover 
why that addreſs is now made to you in particular, 
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If che ſtate of my health and ſpirits had not prevented me, your 
Lordſhip would not ſo long have been detained in expectation of 
what was ſo juſtly due to you—Nor ſhall it be from an unknown 
hand that the payment of this debt proceeds. From the firſt mo- 
ment of my thinking at all of this meaſure, I was reſolved that your 
Lordſhip, when the addreſs was inade, ſhould know with certainty 
from what quarter it came,—I cannot approve of anonymous ad- 
dreſſes in matters of this ſort Whenever a man is ſo circumſtanced 
that he finds himſelf in honour or in duty bound to make a perſonal 
attack or perſonal defence, it ſeems to me mean-ſpirited and im- 
proper to abſtain from putting his name to an attack or detence of 
this intereſting nature. 


It is not for me, nor is it my object, to arraign in general the 
judgment of that auguſt aſſembly, which reverſed the ſolemn judg- 
ment of the court of judicature under whoſe conſideration the merits 
of this cauſe had for. a long time depended. 


Thoſe noble Lords who aſſented to the opinion delivered by your 
Lordſhip upon the whole merits of the queſtion, and who filently 
concurred in the judgment of reverſal, ated, no doubt, from con- 
viction, and upon the beſt principles; Though their reaſons were not 
expreſſed in public, it muſt be preſumed, that they had reaſons 
which to them appeared ſtrong and convincing. 


No man can be more remote than I am from either ſuppoſing or 
infinuating any thing contrary to this juſt preſumption. It is not ſo 
much the judgment itſelf, nor the ſilent concurrence or undeclared rea- 
ſons for that judgment, that I mean to attack, as the public and 
oſtenſible reaſons, produced by your Lordſhip, in ſupport of the opi- 
nion you gave for the reverſal of the original ſentence, 
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( 39 ) 
In judicial proceedings, the proper objects for the examination of 
the public, are the public reaſons given by Judges in ſupport of their 
deciſions. | 


1 have the honour to be 


Your Lordſhip's 
Moſt obedient and 


Moſt humble Servant, 
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My Lokp, 


N the firſt Letter which I had the honour to addreſs to your 

Lordſhip, it has been ſhewn, in what manner you diſpoſed of 
one capital branch of the evidence in the Douglas cauſe, vzz. that 
which aroſe from the indiſputable forgeries of Sir John Stewart ; 
There will be occaſion, in the courſe of this correſpondence, to ſhew, 
that all the material parts of the evidence produced 1n behalf of thoſe 
whoſe intereſts you oppoſed, were unfortunately treated by your 
Lordſhip in a ſimilar manner; for it will appear that they were 
either diſregarded and kept out of view, or ſo coloured and ex- 
plained away, as to deprive them of the powerful effects, which, 
in the opinion of many judicious men, who had ſtudied the whole 
of the evidence, they could not have failed to produce, when pro- 
perly and completely ſtated. 


I ſhall not pretend to aſcribe motives for this conduct; Theſe 
proofs, which made ſo ſtrong impreſſion on the minds of men ac- 
cuſtomed to the inveſtigation of truth, and free from any bias or 
partiality in this cauſe, may poſſibly have failed to produce the ſame 
effect upon your Lordſhip; This may either be imputed to the in- 
ſufficiency of the proofs themſelves, or to your Lordſhip's mind 
being too much fortihed againſt them ;—It is a matter of too nice 
difcuſhon for me to venture an opinion upon this alternative. 
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My purpoſe at preſent is to give ſome examples of the very dif- 
ferent reception, which every ſhadow of evidence, and every cir- 
cumſtance, hearſay or conjecture, produced on the ſide which you 
eſpouſed, met with from your Lordſhip. 


It is not merely with a view to the Douglas cauſe that theſe 
things are now to be ſtated; for I ſhall here have occaſion to 
lay open a train of conduct, and a mode of reaſoning adopted by 
your Lordſhip, of the moſt dangerous nature, and tending to ſub- 
vert the eſtabliſhed laws and rules of evidence,—that great bulwark 


of the Lives and Properties of Britiſh ſubjects. 


The deciſive importance, which, in the Douglas cauſe, your Lord- 
ſhip's talents beſtowed on the ſtrange, abſurd, and incredible depo- 
ſition of Pierre Menager, ſurgeon, muſt, with all who are ac- 
quainted with the circumſtances of the caſe, produce the ſame fort 
of reflections, as your endeavours to diminiſh the importance of the 
clear and acknowledged forgeries. 


Upon the day of the final deciſion, you ſtated the teſtimony of 
Menager in ſuch a manner, as was: well calculated, I own, to gain 
credit to it for that day at leaſt; and I am not ſurpriſed, that, when 
ſo ſtated, it ſhould have made a ſtrong temporary impreſſion on ſuch 
of your hearers as either had not read and conſidered the whole evi- 
dence in the cauſe, or who could not inſtantly bring to their recol- 
lection the great outlines of that evidence; But as I am confident 
that the argument founded by your Lordſhip upon the depoſitions of 
this man, cannot ſtand the teſt of examination, I muſt therefore beg 
leave to diſcuſs this matter a little more acurately than your Lord- 
ſhip thought proper to do on the day of the deciſion, 


That the real import of Menager's teſtimony, and of the obſerva- 
tions upon it, may be rightly underſtood, I muſt remind your Lord- 
8 ſhip 
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ſhip of ſome of the great outlines of the cauſe eſſentially connected 
with that evidence. 


It is acknowledged, that Lady Jane Douglas, and her huſband Sir 
John Stewart, never were at Paris together before the month of 
July 1748; That they came thither from Rheims, attended only by 
their confidante Mrs. Hewit, having left all their ſervants at Rheims; 
That they arrived at Paris on the 4th day of July 1748, and re- 
mained there till the end of that month. 


It is alſo acknowledged, that the firſt houſe they lodged at, on 
their arrival at Paris, was the Hotel de Chaalons, kept by Mr. Gode- 
fra, where, even according to the accounts given by Sir John Stew- 
art and Mrs. Hewit on their examination, they remained ſome days; 
and that their laſt lodgings at Paris were at the Htel d. Anjou, kept 
by Michelle, where they arrived at lateſt before the 20th day of July, 
and where they continued till the time of their leaving Paris, 


It is admitted and agreed on all hands, that if Lady Jane Douglas 
was not delivered in the month of July 1748, in the ſhort interval 
between the time of her leaving Godefro:'s and that of her arrival 
at Michelle's, ſhe was not delivered at all; Nay, the matter is brought 
ſtill to a more narrow point; for the ooh date and aſſerted cir- 
cumſtances of the Delivery are ſo unalterably fixed, that it is ad- 
mitted, that Lady Jane Douglas had no delivery at all, unleſs it 
happened on the 1oth of July 1748, in the houſe of a Madame Le 
Brun, and by the aſſiſtance of a Pier La Mar, accoucheur or man- 
midwife, 


On the part of the opponents of Mr. Douglas, it was main- 
tained, and ſupported by the evidence of Mr. Godefroi's books, as 
well as by the teſtimony of Mr. Godefroi and his wife, that, on the 
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roth of July 1748, the day of the aſſerted delivery, and during 
ſeveral days after as well as before that date, Lady Jane reſided at 
the houſe of Mr. Godefroi, without any delivery while there, or any 
appearances either of recent or approaching delivery. 


But on the part of Mr. Douglas it was aſſerted, that Lady Jane 
left Mr. Godefroi's houſe two or three days before the 1oth of July ; 
that ſhe went to the houſe of a Madame Le Brun, Fauxbourg, St. 
Germaine; that there ſhe was delivered of two ſons at a birth, on 
the Toth of July, in preſence of the landlady and her daughter, and 
of Mrs. Hewit, and Pier La Mar the accoucheur; and that, upon 
the ninth or tenth day after that delivery, Lady Jane was ſo well 
recovered, that ſhe quitted her bed, and changed her lodgings from 
Le Brun's to Michelle's, in another quarter of the town. 


It is not pretended that Godefro: or his wife, at whoſe houſe Lady 
Jane, on her arrival at Paris, reſided, knew any thing of her being 
come to Paris for the purpoſe of a delivery, or that they knew any 
thing either of Pier La Mar the accoucheur, or of their going to the 
houſe of a Madame Le Brun, 


Neither Michelle nor his wife, nor any of the perſons in their 
family, ever ſaw or heard of this Pier La Mar, or of the Madame 
Le Brun from whoſe houſe it 1s pretended Lady Jane came to Mi- 
chelle's on the ninth or tenth day after her delivery. 


No genuine atteſtation or letter either from Pier La Mar or 
from Madame Le Brun, or her daughter, or any perſon of their 
families, have ever been produced; nor are there any traces of any 


ſuch letters having ever exiſted. 


Nor is this all; even the houſe of this Madame Le Brun, ſaid to 


be ſituated in the Fauxbourg St, Germaine, has never been diſ- 
covered, 


66 


covered, notwithſtanding the great facility at Paris, by means of 
the capitation and police records, as well as other aids, of diſcover- 
ing any houſe or houſeholder in any quarter of the town, upon the 
ſlighteſt indications. 


Neither has the exiſtence of this Madame Le Brun ever been diſ- 
covered, though all poſſible inquiry was made, and much fruitleſs 
labour beſtowed, during ſeveral years, by both parties in this cauſe, 
in the ſearches for theſe material perſons, Madame Le Brun and her 
daughter, as well as for Pier La Mar the accoucheur, ſpecified 
and deſcribed by Sir John Stewart. 


Your Lordſhip will recollect, that all theſe are acknowledged and 
admitted faQts, and beyond the reach of controverſy ; for in this 
ſummary, which contains but a part even of the material facts ad- 
mitted in the cauſe, I have avoided making uſe of any thing that is 
diſputed, however ſtrongly proved. 


The inference I make from theſe acknowledged facts, is not only 
that it is incredible that theſe things ſhould have happened, if Lady 
Jane had really been delivered at Paris on the 1oth of July, in the 
houſe of a Madame Le Brun, and with the aſſiſtance of a perſon 
named; but further, I am intitled to infer, that where there is ſuch 
a total deficiency of the direct and poſitive proof, which was natu- 
rally, and even neceſſarily, to have been expected, from the facts 
alledged, if true, any indirect proof produced to ſupply that defi- 
ciency requires to be very ſtrong indeed, free from ambiguity. or 
ſuſpicion of falſehood, and that in ſuch a caſe ſomething ſtronger 
than mere hearſay muſt be requiſite. 


If, in theſe circumſtances, there ſhould ſtart up a man, who, 
without any perſonal knowledge of the delivery in queſtion, pre- 
tends to recollect, that, about ſixteen or ſeventeen years before the 
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time of giving his evidence, a ſtory was told him by a ſurgeon at 
Paris (dead many years before the period at which the evidence was 
given) about the delivery of a foreign lady of twins, with circum- 
ſtances reſembling the delivery in queſtion, but without the ſupport of 
any written proofs, or of any preciſe certain fact, or chain of facts, 
which might confirm his teſtimony by evidence independent of him- 
ſelf, will it ſeriouſly be maintained, that a teſtimony of this ſort ought 
to have the effect to ſupply all the amazing deficiencies above men- 
tioned ?—Upon ſuch hearſay evidence, would your Lordſhip be 
authoriſed to ſay, that credit is due to a very uncommon fact, ſuch 
as the extraordinary delivery in queſtion, ſupported by forged evi- 
dence, but contradicted by a chain of admitted facts and circum- 
ſtances, ſuch as afford inferences more certain and concluſive than 
the hearſay or verbal teſtimony of a number of witneſſes? 


If ſuch a doQrine can be maintained, it is obvious, that the 
ſtrongeſt and moſt convincing proof that ever was, or ever will be 
brought, of a fraud of this nature, muſt be overturned, and go for 
nothing, whilſt there can be found upon the face of the earth, a per- 
{on capable of getting by heart, and retaining in his memory, two 
or three words eſſential to the party ſtanding in need of his teſti- 
mony, and capable ot depoſing, that theſe words were made uſe of 
in his hearing, by a perſon now dead ;—An aſſertion, which from 
its nature does not admit of any refutation, and conſequently, from 
the hopes of impunity, may be obtained with the greater facility. 


To bring this ſuppoſed caſe home to our preſent purpoſe, your 
Lordſhip muſt recollect, that in the ſtory related by Menager, of 
a delivery which he pretends had been performed by Delamarre, 
ſurgcon at Paris, who died in the year 1753, and with whom 
Menager's converſation on this ſubje& was ſeveral years before De- 
lamarrc's death, the only eſſential words are thoſe of twins, Rheims, 
and an azed foreign lady, — Strip it of theſe, or even of any one of 

theſe, 
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theſe, and there is not in the whole of Menager's depoſitions any 
article or circumſtance that can be of the ſmalleſt utility to the 


party he meant to ſupport. 


To what a ſituation muſt the proof in this, or any other cauſe of 
the ſame nature, be reduced, if, after examining hundreds of wit- 
neſſes upon material facts, and after collecting great variety of writ- 
ten evidence, it ſhall be in the power of one ſingle witneſs, to break 
in pieces the whole chain of circumſtances, and all the proofs of the 
oppolite party, merely by his committing to memory, and repeating 
a few words or circumſtances which he pretends to have learnt from 
a deceaſed friend, or by ſuperadding a few circumſtances to a fact 
which had ſome real foundation, but which, without theſe circum- 
ſtances, bore no ſimilitude to the fact in queſtion ? 


But what ſhall we ſay, my Lord, if the teſtimony thus afforded by 
Menager, inſtead of ſupporting the ſtory ſolemnly and judicially 
told by Sir John Stewart, concerning the perſon employed by him to 
deliver his wife Lady Jane Douglas, relates to a ſtory ſuppoſed to be 
told to this witneſs by a different perſon; one totally incompatible 
with the ſurgeon employed by Sir John Stewart for the delivery, 
and with whom Sir John muſt be preſumed to have been well ac- 
quainted both on that occaſion, and during the courſe of the ſixteen 
months while he had the charge of the youngeſt twin. 


Will it be ſaid that this man Menager, who does not pretend to 
have ever ſeen Sir John Stewart, or Lady Jane Douglas, either in 
company. with the accoucheur, or upon any other occaſion, knew 
better than they did who it was that delivered Lady Jane, or, that a 
depoſition which neceſſarily implies the falſhood of their ſtory about 
the delivery, muſt, at the ſame time, be ſuſtained as compleat evi- 
dence of that delivery, and of the circumſtances attending it. 


That 
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That it may readily be perceived whether the obſervations on 
Menager's evidence are well or ill founded, it is proper that it ſhould 
be ſtated preciſely, in the words of his depoſitions; and for that pur- 
poſe an abſtract is ſubjoined, containing all the particulars of the 
account given by him about a delivery, ſaid to have been performed 
by Delamarre, ſurgeon at Paris, and claſſing theſe particulars in 
ſuch order, as to make more obvious the total amount of Menager's 
* depoſitions as to that delivery. From the peruſal of that abſtract, 
with or without the depoſitions from which it is faithfully taken, it 
will perhaps appear extraordinary how your Lordſhip, upon ſuch a 
foundation, ſhould have been able to rear up an edifice capable of 
ſupporting itſelf even for one day. 


The plaintiffs, perhaps from error in judgment, not only had al- 
ways conſidered Menager's evidence as a contemptible part of the 
proof on the part of their adverſaries, but had perſuaded themſelves, 
that when duly weighed, it would operate againſt the party whom it 
was meant to ſerve; that it would ſhew what deſperate expedients 
and ſuppoſitions they were obliged to reſort to, and would moſt 
ſtrongly prove their opimon of the neceſſity of producing the real 
accoucheur, without the poſſibility of finding him. Upon that ac- 
count, I muſt confeſs, that in the C2/e given in for the plaintiffs, to 
the Houſe of Lords, leſs attention was given to this branch of the 
cauſe than to any other, and many things were there omitted, 
which might have been material, for ſhewing the falſehood of Me- 
nager's teſtimony, if it had been thought poſhble, either that your 
Lordſhip's penetration, upon peruſal of the evidence itſelf, could 
have ſtood in need of any reaſoning upon it in the Caſe, or if we 
could have viewed the poſſibility of your venturing to adopt the ac- 
coucheur ſuggeſted by Menager, in oppoſition to him ſo unalterably 
eſtabliſhed by the ſolemn teſtimony of Sir John Stewart, and con- 
firmed by the joint acts and conduct of him and his wife Lady Jane 
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Theſe omiſſions in the Caſe, though they afford not any ſuſſicient 
excuſe for your Lordſhip, whoſe duty it was not only to examine 
minutely Menager's own evidence, but alſo to bring it to the teſt of 
a compariſon with the other proofs and eſtabliſhed facts in the cauſe, 
will plead my excuſe, however, for examining this matter a little 
more accurately at preſent. We ſhall then be able to judge, how far 
your Lordſhip can be juſtified in repreſenting this man's evidence as 
ſo highly material for the deciſion of the Douglas conteſt. 


But before I enter on the particular diſcuſſion of this evidence, you 
will permit me, my Lord, to propoſe, in a few words, a general ob- 
ſervation on all ſuch means of proof. I believe your Lordſhip will 
allow, and in many caſes has allowed, that hearſay evidence is, in 
general, of very little conſequence, and ought never to be regarded, 
except where, for want of direct and poſitive proof, the Judge is 
neceſſitated to give a determination even upon ſuch ſlight probabi- 
lities as are laid before him. For beſides that a teſtimony of this 
kind is weakened by its removal from the firſt ſource, it is liable, 
from its very nature, to important objections, which greatly dimi- 
niſh its authority. Very few perſons impoſe on themſelves ſuch 
ſtrict laws of veracity, that every word which drops from them in 
converſation can be regarded as a judicial teſtimony— Vanity, ſelf- 
intereſt, love of talkativeneſs, a variety of motives, even the moſt 
frivolous, make people indulge themſelves in fictions of this na- 
ture; and they think themſelves the more ſecure, both as a detec- 
tion is not attended with any important conſequence, and as their 
companions never dream of ſifting their ſtory, or examining circum- 
ſtances, ſo as to render the detection poſſible. 


If ſuch narratives have ſmall authority at firſt hand, what 
weight is due to them when repeated after an interval of many 
years, by perſons who were no ways intereſted in the original 
event? The memory of men is never fo tcnacious as to retain, with 
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any tolerable exactneſs, circumſtances which entered merely by the 
ear, which could at firſt make but a flight impreſſion upon them,. 
and which they never, 991158 a very long interval, had any occa- 
ſion to recollect. Every one's experience may convince him, that 
no converſation was ever repeated by four or five perſons, even next 


day, without ſome material variations, and ſometimes contradictions 
in the circumſtances. 


But if innocent error be ſo natural, and even unavoidable in ſuch 
teſtimony, what muſt be the caſe, where the leaſt ſuſpicion of fraud 
or corruption, or even partiality, is allowed to enter? A perſon 
who relates a hearſay, is not obliged to enter into any particulars, 
to anſwer any queſtions, to ſolve any difficulties, to reconcile any 
contradictions, to explain any obſcurities, to remove any ambigui- 
ties: he intrenches himſelf in the ſimple aſſertion, that he was told 
ſo, and leaves the burden entirely on his dead or abſent author. 


For theſe reaſons that ſort of teſtimony, when unſupported by 
other proof, is much flighted by men of ſenſe, even in common con- 
verſation, and in the moſt frivolous tranſactions of life; and I be- 
lieve your Lordſhip's ſcales were the firſt, in which ſuch. a feather of 
evidence, as that of Menager, could have outweighed ſuch moun- 
tains of proof as were produced on the oppoſite ſide. 


But to enter into Particulars: The firſt obſervation which na- 
turally preſents itſelf, upon reading the depoſitions of Menager, is, 
that as this witneſs has thought proper to aſcribe his information to 
a perſon who had been ten years in his grave, and as he has cautiouſly 
avoided ſpecifying any particulars which were capable of being traced, 
and which might diſcover the truth or falſehood of his general aſſer- 
tions, it was a thing in itſelf abſolutely impoſſible to bring any proof 
that the deceaſed Louis Pierre Delamarre never had in the courſe of. 
his life told him any ſuch ſtory; conſequently Menager's teſtimony, 
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thus incapable of direct refutation, can receive no additional ſtrength 
or credit, from the circumſtance that his general aſſertion has not 
been directly diſproved ; and yet, in judging upon this cauſe, it was 
mentioned as a circumſtance in Menager's favour, that his teſtimony 
had not been diſproved, or contradicted, in eſſential articles. 


If he had ventured to ſpecify any particular houſe where this de- 
livery had happened; to mention any living authority for it; or the 
names of any perſons preſent, or in the houſe at the delivery, or 
who had knowlege of it when it happened; or the names of any 
perſons now alive, who knew of Delamarre's viſiting that Lady 
while in child-bed, or even at any other time; theſe, and many other 
particulars, which were naturally to have been expected upon the 
ſuppoſition that his general aſſertions were true, admitted of in- 
veſtigation, and might have led to deteCtion, 


But the aſſertion of a ſtory ſaid to have been learnt from a perſon 
dead at the time of this aſſertion, without ſpecifying the houſe where 
the aſſerted event happened, or any perſons having knowlege of the 
facts attendant upon that delivery, or conſequent to it, admits of 
no inveſtigation ; it was therefore well judged in this witneſs, to 
adopt the plan of avoiding particulars as much as poſſible, as he 
thereby rendered it impoſſible to trace him, or to prove directly, 


either that his deceaſed friend never had performed ſuch delivery, 
or never had told him ſuch a ſtory. 


It muſt, however, have occurred to your Lordſhip, that although 
an evidence of this ſort cannot, from its nature, be directly diſ- 
proved, yet there are methods of diſcovering, with as much cer- 
tainty as is generally attainable in human affairs, the truth or falſe- 
hood of the ſtory related; and that theſe methods of inveſtigation, 


when properly purſued, muſt yield complete conviction to the mind, 
on one ſide or the other. 
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The judgment muſt be employed in diſcerning the truth or falſe- 
hood of the capital aſſertions, by attending to the credibility and 
conſiſtency of the different parts of the ſtory, as told by the witneſs 
himſelf, and to the veracity and character of the witneſs in other 
reſpects; ſecondly, by comparing the capital aſſertions with the ac- 
counts received from other witneſſes, who could not be ignorant of 
the {ame facts, if true; and laſtly, by bringing the whole to the teſt 
of a compariſon, with the known and admitted facts in the cauſe. 


To purſue, at preſent, theſe three branches or modes of inveſti- 
gation, would carry me into too extenſive a field, and might prove 
tedious both to your Lordſhip and to myſelf: it may the more eafily 
be diſpenſed with, as ſo wide a range is, in this cafe, totally unne- 
ceſſary for the purpoſes of conviction. 


The two laſt of the three branches above-mentioned, will be 
more than ſufficient for this purpoſe, and therefore to theſe I ſhall 
confine myſelf, though it is with ſome reluctance I leave behind me 
ſuch inviting materials as thoſe pointed out in the firſt branch, where 
there is ample ſubject for gaining a victory, upon the ground 
alone of the zncredibilities and inconſiſtencies in the capital ſtory 
aſſerted by Menager, and upon the falſehoods and character of this 
witneſs, in other reſpects. 


The materials there, are in ſuch abundance, that, to do- juſtice to 
that branch alone, would conſume much time, and might perhaps 
damp the attention, before arriving at thoſe proofs of Menager's 
falſehood, which are free from the poſſibility of cavil, and which are 
of ſuch a nature, as to be palpable and convincing to every mortal, 
whether accuſtomed to the rules of evidence or not. 


In 
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In proſecution of the plan now propoſed, I intend, firſt, to com- 
pare Menager's ſtory about the delivery, ſaid by him to have been 
performed by Louis Pierre Delamarre, with the accounts received on 
that ſubject from the family, relations, friends, and acquaintance 
of this Delamarre. 


Secondly, to ſhew that the circumſtances of Lady Jane's delivery, 
and particularly thoſe which relate to the accoucheur, ſolemnly at- 
teſted by perſons who had the beſt opportunities of information, and 
who were the moſt intereſted in that event, are totally incompatible 
with Menager's endeavours to aſcribe the delivery to Louis Pierre 
Delamarre, ſurgeon at Paris. 


Thirdly, the ſame thing will be proved, by neceſſary inference 
from written evidence in this cauſe, independent of the verbal teſti- 
mony either of Sir John Stewart, or of Menager, but confirmed by 
the conduct both of Sir John Stewart, and Lady Jane Douglas, from 
whoſe joint act that written evidence proceeds. | 


Laſtly, it will be ſhewn that if Lows Pierre Delamarre himſelf 
had been alive, and had told the ſame ſtory which Menager, by his 
hearſay evidence, has at ſecond-hand given, ſuch teſtimony of Dela- 
marre himſelf would have been unworthy of credit, and unavailable 
to ſupport the delivery in queſtion, in oppoſition. to the aſſemblage of 
evidence produced in this cauſe, and when contradicted by the ſame 
circumſtances and proots which Menager's teſtimony has now to en- 
counter with, 
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Menager's Evidence diſproved by that of the Family and Friends of 
Delamarre. 


AGREEABLE to the above plan, the firſt thing now to be in- 
quired into is, What accounts on the ſubject of the Delivery in 
queſtion have been received from the Family, Relations, and Friends 
of this Louis Pierre Delamarre ? for it muſt certainly be preſumed, 
that if he had a family, relations, or friends, they could not poſſibly 
be ignorant of ſo great and ſtriking an event in the life of this poor 
ſurgcon, as that of his delivering Lady Jane Douglas, and at an 
advanced age, and of two ſons at a birth, one of whom is ſaid to 
have been committed to his care during many months; all of which 
Menager has endeavoured to aſcribe to this fame Delamarre. 


Louis Pierre Delamarre, native of Montreuil in France, came to 
Paris in the year 1730; His firſt occupation there, as appears from 
the proof, was that of learning to ſhave in the ſhop of his uncle 
James Duquenel, barber, where he remained during a year or a year 
and a half; To that, ſuccceded in 1734, his apprenticeſhip to John 
Mengon, ſurgeon at Paris, a witneſs examined in the cauſe: From 
the year 1734, till the time of his death in May 1753, Delamarre's 
conſtant reſidence was at Paris. Though he never got ſo far as to 
be received into the corporation of ſurgeons, yet he had ſome prac- 
tice, as ſurgeon, among the lower claſs of people, but never, at any 
period of his life, was he an accoucheur by profeſſion; and his 
maſter John Mengon, with whom he remained five years, depoſes, 
© That. Delamarre did not ſtudy the art of delivery whilſt he was 
« with him—That he worked much in venercal maladies—That 

though 
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though he ſaw and knew the Sieur Delamarre till his death, and 
that he related to him enough of his affairs, he never heard him 


ſay that he had delivered any woman of diſtinction, nor even that 
he had made any delivery.” 
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The marriage contract of Delamarre, produced in this cauſe, and 
printed in the proof, ſhews, that he was married in 1747, to El:- 
zabeth Granette, daughter of a journeyman taylor at Paris. That 
contract, by a clauſe in it, referring to the preſence of Delamarre's 
relations and friends, ſo defcribed, points out the relations and- 
friends with whom he was then moſt connected, viz. his brother 
Francis Delamarre, ſurgeon in Paris, James Duquenil, maſter peri- 
wig maker, his uncle on the mother's ſide, Peter Beaujen, inhabitant 
of Paris, and his wife Margaret Mongin, deſcribed as friends of 
Louis Pierre Delamarre, and Alexander Lajoye, maſter cartwright in 
Paris, deſcribed as friend to both parties. 


Of theſe relations and friends thus pointed out, and deſcribed in 
the marriage contract, all of. them were examined as witneſſes in 
the courſe of the Douglas conteſt, except Delamarre's uncle, the 
barber, and the common friend of both parties, the cartwright. Their 


examination was prevented by their death before the commencement: 
of the proof in France. 


From the time of his marriage in 1747, Delamarre lived con- 
ſtantly in family with his wife at Paris. This woman was alive 
during the courſe of the proof, ſhe was examined in the French. 
action, and both parties had occaſion frequently to ſee her. 


Further, the brothers and mother of Delamarre were alive during, 
the courſe of this conteſt. One of theſe brothers Francis mentioned 
in the marriage contract 1747, as then ſurgeon at Paris, continued to 
reſide there till 1750, and particularly was at Paris during the years 
1748 and 1749, at the very period when Lady Jane Douglas's de-- 


livery” 
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livery is ſaid to have happened, and during the 16 months while 
her child is ſuppoſed to have been under the care of the accoucheur. 
Being bred to the ſame profeſſion with his brother Louis Pierre, they 
uſed to affiſt each other in that buſineſs, and lived in great intimacy, 
inſomuch that ſcarcely a day paſt without their meeting together, 
in the courſe of the-years 1748 and 1749. 


Beſides theſe perſons, ſeveral ſurgeons of the acquaintance of 
Delamarre, and ſeveral of his intimate friends, wcre examined 
during the courſe of the proof in France ; but particularly Madan: 
Beaujeu, midwife at Paris, and Mr. Beaujeu, her huſband, two 
of the moſt intimate friends that Delamarre had in the world; 
they were the perſons who, on the footing of that intimacy, had 
made his marriage in 1747, and are ſigning witneſſes to his mar- 
riage contract; and it appears from their depoſitions, that they con- 
tinued in that intimacy with him till the day of his death. 


All theſe perſons concurred in the information which they gave to 
both parties, and in declaring or depoling, that they never heard 
of Delamarre's delivering Lady Jane Douglas, —Or of his delivering 
any foreign Lady of twins, — Or of his having had the charge of the 
child of any foreign Lady, during 16 months, or any other period. 


If this man, Delamarre, had actually delivered Lady Jane Douglas 
of her twin ſons, and had the charge of one of her children during 
ſo many months, and, in conſequence thereof, had been engaged 
in a weekly correſpondence with a Milord Anglois, father of that 
child, (which is a part of the hiſtory inſeparably connected with the 
accoucheur of Lady Jane) theſe were ſuch remarkable incidents in the 
life of this obſcure mean ſurgeon, Delamarre, that it exceeds the 
bounds of human belief to imagine, that in a matter which required 
no ſecrecy, Menager alone ſhould have heard of all or any part of 


theſe 


& a 


theſe things, or to imagine, that Delamarre never ſhould have men- 
tioned them either to his wife, to his brother, to his family, or to his 
friends, or that They ſhould never have happened to have heard of 
theſe incidents, or to have ſeen the child thus committed to his care. 


The firſt-rate accoucheur would have been proud of ſuch an article 
in his practice, as that of delivering a foreign Lady, of Lady Jane 
Douglas's rank, of two ſons at a birth, and in the 51ſt year of her 
age; he would have made it a ſubject of converſation all over Paris. 


But if ſuch a diſtinguiſhing and honourable mark of confidence 
had been placed in a ſurgeon ſo mean and obſcure as Delamarre, and 
had been attended with ſuch ſucceſs, it muſt have been the boaſt of 
his life :—Not only his wife, his family, and his intimate friends 
would have known of it, but it would have reached as far as the 
circle of his acquaintance went; and by being diffuſed from one to 
another, the knowlege of this remarkable event, ſo much for the 
honour and intereſt -of Delamarre, muſt in courſe have ſpread itſelf 
very far at Paris. | 


There would have been hundreds of perſons alive, at the time of 
taking the proof in this cauſe, who had heard of this delivery from 
Delamarre himſelf, or from thoſe to whom it had been communi- 
cated by him or his friends. 


Inſtead of this, notwithſtanding all the induſtry of Mr. Douglas's 
agents, for years together, there has not been found, in the whole 
extent of Paris, orof France, any one perſon, beſides Menager him- 
ſelf, who ever heard of Delamarre's delivering Lady Jane Douglas, 
or any Lady from Rheims; or, in ſhort, any genuine traces of his 
being concerned in a delivery applicable to that in queſtion, or of his 
having kept a correſpondence with any foreign Gentleman, or Lady, 
in conſequence of a child's being * to his care. 

The 
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The total ignorance of this matter, on the part of the family, 
friends, and acquaintance of Delamarre, and the impoſſibility of diſ- 
covering, throughout France, any perſon who had ever heard of 
Delamarre's performing the delivery in queſtion, or capable of 
giving genuine ſupport to Menager's evidence, muſt, to every un- 
prejudiced mind, afford the ſtrongeſt con viction of the improbability 
and falſchood of the ſtory told by this witneſs, | 


Such, my Lord, 1s the reſult of the firſt branch of evidence, 


which I propoſed to ſubmit to your recollection. On conſidering 


the proof, theſe facts and obſervations were fo obvious, that, with- 
out preſuming too far, I may be allowed to ſuppoſe, that they made 
ſome impreſſion on your Lordſhip's mind, though not equal to what 
you probably muſt have felt in conſidering the ſtill more deciſive 
fats, which are now to be ſtated under the remaining branches. 


FF #® I „„ $9 BS D 


P AR T . 
Menager's Evidence diſproved by Sir John Stewart, Oc. 


YOUR Lordſhip knows, that in the beginning of the conteſt 
relative to the birth of Mr. Douglas, Sir John Stewart was judicially 
examined by the Court of Seſſion in Scotland, concerning the cir- 
cumſtances of the birth in queſtion, and particularly in relation to 


the accoucheur employed by him, for the delivery of his wife Lady 
Jane Douglas. 


Every perſon who hears that there was an opportunity of learning 
theſe particulars from Sir John Stewart's own mouth, and who 
wiſhes to diſcover the truth or falſchood of Menager's evidence, 


I | muſt, 
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muſt, above all things, be anxious to know what account has been 
received from the huſband of Lady Jane, in ſupport of his own and 
her honour, and of the rights and intereſts of the perſon he acknow- 
ledged to be his ſon; for although Menager, in a matter to him fo 
indifferent, at the time of receiving his intelligence, and for many 
years afterwards, might eaſily be under ſome miſtake in this matter; 
or, from ſome motive or other, might have given a falſe account ; 


yet neither of theſe ſuppoſitions can take place with regard to Sir 
John Stewart. | 


As he could not be 1gnorant of the perſon by himſelf employed for 
the delivery of his wife, and to whoſe care one of the children, born 
to ſuch expectations, was by him entruſted during ſo many months 
immediately ſubſequent to the delivery, ſo he had every motive to 
declare the truth with regard to the accoucheur, if Lady Jane really 


had been delivered by Delamarre of Paris, or by any other per- 
ſon. | 


He muſt have been ſenſible that nothing but a genuine ſtate of 
facts could avail him, and that every deviation from the line of 
truth, particularly with regard to the perſon employed to aſſiſt at 
the birth, muſt have been moſt pernicious to his own honour and 
intereſt, and to the honour and intereſt of thoſe moſt dear to him. 


If any thing could add weight to theſe motives, it was the ſolem- 
nity of the occaſion upon which he was called to give evidence in 


this matter; an examination before the Supreme Judges of his coun» 


try, upon fo intereſting an occaſion, muſt have made him very 
attentive to abſtain from any falſe relation of facts. 


If it ſhall appear that, upon this ſolemn occaſion, he gave evidence 
totally excluſive of Delamarre of Paris; and if, notwithſtanding 
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fuch evidence, it is ſtill to be fuppoſed that Delamarre was the ac- 
coucheur; it muſt be ſuppoſed, contrary to all human experience, 
that Sir John Stewart, in oppoſition to every conſideration of honour 
and of intereſt, has ſuppreſſed a truth which would have been highly 
favourable to his cauſe; and that in room of it, he has ſubſtituted a 
falſe ſtory, evidently and eſſentially to his own prejudice, with a 
minute detail of particulars, for none of which there ever was any 
foundation; and all this done in a manner that may be ſaid to add 
perjury to the other guilt of ſuch extraordinary conduct. 


His examination was continued during three ſucceſſive days, for 
ſeveral hours each day; in the intervals he had full leiſure to recol- 
le& himſelf, and to converſe with his counſel and friends, or with 
his confident Mrs. Hewit, then at Edinburgh, and who had been at 
Paris with him, at the time fixed on for the delivery. On the third 
day, his evidence, which had been regularly taken down im writing 


cach day, was deliberately read over by him, and after ſome ſmall 
corrections, made at his deſire, was ſigned by him. 


His behaviour and preciſion during the whole time of his exami- 
nation, the accuracy of his anſwers ſo clear and applicable to the 
queſtions put to him, and the minute detail of particulars received 
from him upon that occaſton, convinced every perſon preſent of his 
ability, and how much he was in poſleſſion of all his faculties, 


This examination was in December 1762. He was examined 
again, by the ſame Judges, in the ſummer 1763; but neither then, 


nor at any other time, did he give any different account of the ac- 
coucheur, than that which was contained in his firſt examination. 
He lived till the month of June 1764, and, till his laſt illneſs, was in 
good health and ſpirits. His judgment and memory he enjoyed to a 
remarkable degree, 
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The only part of Sir John Stewart's evidence, requiſite to be 
ſtated in this place, is what relates to the perſon employed by him 
ior the delivery of his wife, and that ſhall be given in his own 
words. At the ſame time, to aſſiſt in making the compariſon be- 
tween the accoucheur deſcribed and aſcertained by Sir John, and the 
perſon ſuggeſted for that office by Menager, ſome of the admitted 


facts of the hiſtory of Menager's Delamarre. ſhall be ſtated occa- 
tionally. | 


Sir John Stewart's evidence as to the accoucheur, is in theſe 
words: | 


ARTI1GLE I. That Pier la Mar was the man-midenfe :. That in 
c the year 1721, he, Sir John Stewart, paſſed the winter at Liege, 
« and by means of an old acquaintance, Colonel Fontaine, he became 
« acquainted with Pier la Marr, a Walloon, as. he believes, and 
« who then ſaid, to the beſt of his. remembrance, that he had been 


« ſurgeon to a Walloon regiment, though that the chief branch of his 
e buſine/s was acting as a man-mawife,” 


But the Louis Pierre: Delamarre adopted as the accoucheur of 
Lady Jane, upon the teſtimony of Menager, was a Frenchman born 
at Montreuil in France in the year 1711, and who never was at Liege 
in his life, nor was he ever ſurgeon to any regiment. 


ARTICLE, Sir John being interrogated about what age the man- 
midwife was, if he knew whether Pier La Mar was a married or an 
unmarried perſon, or if he knew any perſon that was acquainted 
with him; what was his. ſize, colour, or. completion ? declared, 
& That, in his apprehenſion, Pier La Mar was (in 1748). towards 
« Go years of age, not ſo tall as the declarant, of a thin make and a 
“% dark coniplection, but did not know whether he was married or not.; 
e and he (Sir John Stewart} did not know any perſon Pier La Mar 


«© was 
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« was acquainted with at Paris, though he imagmes he was well 
& known at Liege.” 


In other parts of his teſtimony, he declares, © That he had been 
« very intimately acquainted with Pier La Mar at Liege, and that 
« he relied upon the information which be had received from Colonel 
& Fontaine, in the year 1721, concerning La Mar's ſkill in his pro- 


„ fefhon,” 


But theſe things are totally inconſiſtent with the hiſtory of Dela- 
marre, the friend of Menager. 


He was born in 1711, conſequently was but ten years old in 
1721, when Sir John Stewart, who actually was at Liege in the 
year 1721, contracted an intimate acquaintance with the perſon who 
afterwards delivered his wife. This Delamarre was but 37 years old 
in 1748, when the accoucheur deſcribed by Sir John was aged 
about 60. | 


Menager's Delamarre did not begin to ſtudy ſurgery till the year 
1734, as appears from the depoſition of his maſter, John Menzon 
furgeon at Paris, who depoſes, That he was acquainted at Paris 
& with a ſurgeon of the name of Delamarre, who entered to the 
e deponent in quality of a ſtudent in furgery in the year 1734: 
& That before he entered with the deponent, he ſhaved with the Sieur 
„ Duquenil, maſter wigmaker, his uncle, at Paris, ſtreet St. Anne, 
© who placed him with the deponent: That he remained with the 
„ deponent the ſpace of five years: That the Sieur Delamarre had 
* then ſome beginning of ſurgery, or notions taken up in a pro- 
« vince; but that he had not learnt Latin, and has never learnt it 
& ſince :;— That ſince the time he was acquainted with the Sieur 
«© Delamarre till his death, the ſaid Sieur Delamarre was not ſur- 
« gcon-major of any regiment, ſeeing he always remained at Paris.“ 

ARTICLE 
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ARTICLE III. Sir John declares, © That the firſt time he was at 
& Paris, as above declared on, he accidentally walking in the Thuil- 
„ leries, met with Pier La Mar, with whom he had been very inti- 
© mately acquainted, as ſaid is, at Liege; and the declarant*s finances 
& being in bad order, it occurred to him, that this was a good op- 
& portunity of being ſerved cheaper than by feeing a firſt-rate man- 
e miuywwife at Paris, as Pier La Mar had told him, that having been 
te called up upon an affaire epineuſe, he believed he would continue 
« ſome time at Paris; and upon the declarant's mentioning to him his 
&« intention, he anſwered, that he would be glad to do him any ſer- 
& vice in his power -I hat Pier La Mar declined, however, to 
« acquaint him where he lodged, which, in his apprehenſion, pro- 
« ceeded from the reaſon he had formerly given of his coming to Pa- 
« ris; but Pier La Mar told him, that at certain times he would 
« be found at the Ihuilleries, or at the Luxembourg.” 


Every circumſtance of this 1s excluſive either of the truth or ap- 
plication of the ſtory told by Menager about his friend Louis Pierre 
Delamarre; the very eſſence of Menager's ſtory is, that Delamarre 
had been be/poke for the delivery, and that he (Menager) was ac- 
quainted with this circumſtance before the arrival of the lady at Pa- 
ris; and even that Delamarre had told him before the lady's arrival, 
that it would be an advantageous affair for him: and Menager fur- 
ther depoſes, that he had promiſed to Delamarre to aſſiſt him at the 
delivery, and believes that it was about the month of March or April 
that he made that promiſe. 


Theſe things of themſelves deſtroy any connection between Lady 
Jane Douglas's delivery and that which is by Menager imputed to 
his friend Delamarre; for as Sir John and Lady Jane did not come 
from Aix-la- Chapelle to Rheims till June, and from Rheims to Paris 
till July 1748, if they ever ſaw or heard of Menager's Delamarre 
at all, it muſt have been after their arrival at Paris on the 4th of 


July 
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July 1748; and by all the evidence in the cauſe relative to this mat- 
ter, it is clearly eftabliſhed, that there was no accoucheur beſpoke 
before their arrival at Paris. 


The depoſitions of Mrs. Hewit and Iſabel Walker, if credit is to 
be given to them, prove that Lady Jane's moving from Rheims to 
Paris at all for her delivery was a ſudden thought, and immediately 
carried into execution. | 


ARTICLE IV. Sir John declares, „ That not only Pier La Mar 
e himſelf frequently called through the day to inquire after Lady Jane, 
% but alſo ſent his ſervant to mquire after ber: That he does not re- 
% member ever to have heard from Pier La Mar how long he had 
e been at Paris, nor did he tell him the place where he then lived, 
* or from whence he had been called to Paris; and the declarant ſup- 
% poſed, and took it for granted, that he came from the Walloon coun- 
« try, and ręſided at the place where he had laſt ſeen him.“ 


But Louis Pierre Delamarre lived conſtantly at Paris from the 
time of his firſt arrival in 1730 to the time of his death, and, ſo far 
as the ſphere of his buſineſs reached, had no occaſion for conceal- 


ment. 


Even the circumſtance of La Mar's frequently ſending meſſages 
by his ſervant is not applicable to Menager's Delamarre; for it is in 
proof, that the latter was in ſo low and poor a ſituation, that he 
never in his life had a ſervant, male or female, to aſſiſt him, even in 
his houſehold affairs. Madame Beaujeu, midwife at Paris, and 
Mr. Beaujeu her huſband, depoſe, That he (Delamarre) never had 
any ſervant belonging to him, either before or after his marriage. 


The contract of marriage of this Delamarre in the year 1747, 


printed in the purſuers proof, contains a hiſt of the effects and 
houſehold- 
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houſehold-furniture of the married couple, and exhibits ſuch a 
ſtate of poverty and wretchedneſs as is almoſt without example in the 
loweſt claſs of ſurgeons in any country. His account-book was alſo 
produced in evidence, in which, during the courſe of ſeveral years, 
there appear only three deliveries performed by him, for the firſt of 


which he received 10s. 6d. for the ſecond 6s. 3d. and for the 
third 175. 


Such was the mean and wretched ſituation of Louis Pierre Dela- 
marre, the friend of Menager, and ſuch the man whom your Lord- 
ſhip has ſuppoſed to have been beſpoke and ſelected by Sir John 
Stewart for the accoucheur of Lady Jane, in preference to all the 
good aſſiſtance which Paris afforded, 


ARTICLE V. In the courſe of Sir John Stewart's judicial exami- 
nation in December 1762, he was aſked by the court, What were 
the laſt accounts he had of Pier La Mar, or if he knew or ſuſpected 
where he was? His anſwer was in theſe words: * That he thinks, 
« though he ts not poſitiuve, that the laſt accounts he had was by a 
« letter from himſelf at Naples, delivered by Monſ. Du Bois to the” 
derlarant, then in London, in the year 1751 or 1752; nor does he 
« know or ſuſpect where he now is, only he thinks it is probable he 
« may be at Liege, where he firſt ſaw him.“ | 


* 


In conformity with this part of the hiſtory of the accoucheur, one 
of the forged letters found in Lady Jane Douglas's cabinet at her 
death in 17 53, ſigned Pier La Mar, dated in the year 1752 from 
Paris, and addreſſed to Sir John Stewart, mentions, that he (La 
Mar) ſince Sir John's departure from France in 1749, had made the 
tour of /taly, and a ſtay of ten months at Naples, which had been 
of great ſervice to his health, and that he was preparing to return 
thither, as ſoon as he could find a friend to accompany him in the 
Journey. 
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But Menager's Delamarre never was at Naples, or in any part of 
Italy ; From the known hiftory of this poor mean ſurgeon, 1t would 
be too ridiculous to ſuppoſe. him making excurſions of this ſort, 
either for pleaſure or for health ; It is clearly eſtabliſhed by the proof, 
and the fact is not conteſted, that Louis Pierre Delamarre never was 
either at Liege or at Naples, or at any place out of France, in the 
courſe of his life, 


Having thus ſtated in Sir John Stewart's own words the preciſe 
and circumſtantial account very folemnly given by him concerning 
the perſon who aſſiſted at the delivery of his wife Lady Jane Dou- 
glas, and having compared that account with the known facts and 
hiſtory of Menager's Delamarre, let me now aſk your Lordſhip, 
Whether it could be meant ſeriouſly, when, upon the faith of Me- 
nager's veracity, and of his ſingle hearfay teſtimony, you exhibited 
to the Houſe of Lords this Louis Pierre Delamarre, as the true and 
genuine accoucheur of Lady Jane Douglas? 


Reſult of the Compariſon between Sir John's La Mar and Menager's Delamarre. 


There are, my Lord, ſome things ſo oppoſite and inconſiſtent, 
that no human art can reconcile them ; and it will not be thought 
2 bold aſſertion, when I venture to affirm, that it is an affront to 
human reaſon to attempt to identify two perſons ſo very different 
and incompatible in every reſpect, as are theſe two perſons, Louis 
Pierre Delamarre, the friend of Menager, and Pier La Mar, aſcer- 
tained and deſcribed on different occaſions by Sir John Stewart as 
the accoucheur of Lady Jane Douglas. 


It is not poſſible to convince any man in his ſenſes, that Pier La 
Mar, Walloon, whom Sir John had ſeen at Liege in the year 1721, 


With whom he was at that time intimately acquainted, Who before 
that 
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that time had been ſeveral years ſurgeon to a Walloon regiment, and 
Who, in 1721, enjoyed great reputation for his {kill in midwifery; 
Whom Sir John Stewart met with by accident at Paris in 1748, 
aged then about 60, and whom he employed for the delivery of his 
wife, upon the faith of what he had formerly heard of his ſkill in 
midwifery; Who afterwards made the tour of /taly, and a ſtay of 
ten months at Naples, and was preparing in 1752 to return to that 
country; That this man, I ſay, could poſſibly be the ſame perſon 
with Louis Pierre Delamarre, born at Montrewl in France; Who, 
in the year 1721, was but ten years old; Who never was at Liege 
in his life; Who never was ſurgeon to any regiment ; Who at no 
time enjoyed reputation for his {kill in midwifery ; Who, after at- 
tending a barber's ſhop, began to ſtudy ſurgery in the year 1734, 
and was in the year 1748 of the age of 37; Who never was at 
Naples or in Italy; and, in ſhort, Who never was out of France, 


but had his conſtant reſidence at Paris, from the year 1734 to the 
day of his death in oy” 1753. 


I appeal to the common ſenſe of every man of plain underſtand- 
ing, whether it be poſſible to identify the two different perſons above 
deſcribed, or to reduce them into one and the ſame perſon.—I take 
it for granted that the anſwer will be, that it is impoſſible, 


If ſo, the honour of the delivery in queſtion cannot belong to both 
of theſe ſurgeons. Sir John Stewart's account of the perſon who 
performed the delivery, and Menager's, cannot both be true; they 
may, indeed, both be falſe, and neceſſarily muſt be ſo if there was 
no delivery : but as the truth or ſuperior credit due to the one, ne- 
ceſſarily excludes the truth or credibility of the other, the queſtion, 
in the enquiry about the delivery, comes to this, Whether Mr. Me- 
nager, or Sir John Stewart, had the beſt cauſe of knowlege as to the 


perſon who delivered Lady Jane, and which of them deſerves moſt 
to be credited on this occaſion. 
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As to Mr. Menager's cauſe of knowlege, and the eredit due to 
him, your Lordſhip's penetration could not fail to obſerve how very 
fight and unſubſtantial the foundations are, on which his evidence 18 
reared up, and how deſtitute of any genuine ſupport. | 


He never ſaw his Delamarre in company with the perſon he deli- 
vered, or with any of her connexions; he knows not the houſe 
- Where the delivery happened, or any perſon having particular 
knowlege of that delivery ; he never ſaw the child left to Delamarre's. 
care, nor knew in what houſe it was kept. 


Every eſſential part of the facts contained in this man's evidence, 
ultimately reſts upon his own veracity or memory ; there is no 
fixed or viſible foundation for the fabrick he has raiſed upon a con- 
verſation of which the reality and the circumſtances are equally queſ- 
tionable It is the baſeleſs fabrick of a viſion, and yet, by your Lord- 


ſhip, has been adopted as ſolid and complete legal evidence. 


On the other hand, if Lady Jane Douglas really had any delivery 
at all, the cauſe of knowlege, and the opportunities which Sir 
John Stewart had to be well acquainted with what related to the 
perfon employed by himſelf for the delivery of his wife Lady 
Jane, and to whom he truſted his child, muſt be admitted to be 
the ſtrongeſt that could exiſt in any caſe; They are ſuch, and fo 
ſtrong, that if the queſtion were between the veracity of Sir John 
Stewart, and that of the perſon himſelf, who pretended to have deli- 
vered Lady Jane, inſtead of being a queſtion with a hearſay evi- 
dence, that perſon would not be entitled to more credit in this matter, 
than Sir John Stewart, to whom every circumſtance was as much 
perſonal, as it could be to the accoucheur, and whoſe cauſe of know- 
lege, in all refpects, was at leaſt equally ſtrong. 


When your Lordſhip therefore contends, that no credit 1s due to 
Sir John Stewart's relation of facts, and that ſuperior credit is due to 
4 Menager's 


4:8: 

Menager's ſtory, you muſt be reduced to the dilemma of maintain- 
ing one of two things; Either that Sir John Stewart, notwithſtanding 
his complete cauſe of knowlege, was totally miſtaken in this matter; 
Or, that knowing the truth, he wilfully ſuppreſſed it, and transfer- 
red the delivery to a perſon totally incompatible with the real one. 
Both theſe ſuppoſitions, ſo effential to your argument, ſhall now be 
conſidered. 8 


Proofs that Sir John Stewart could not le ni/laken as to the Accoucheur. 


The ſuppoſition of Sir John Stewart's forgetting or miſtaking ſo 
completely the perſon employed and truſted by himſelf, in the moſt 
eſſential incidents of his life, His wife's delivery of children born to 
ſuch expectations, and the truſt given of one of theſe children during 
ſo Iong a period, is too extravagant to admit of ſerious argument: 
it may as well be ſuppoſed, that a man would be apt to forget his 
own exiſtence, or that, from error in memory, he ſhould transfer 
to another perſon all the incidents of his own life. 


Is Menager's ſtory could be ſuppoſed true, or applicable to the de- 


hvery of Lady Jane Douglas, then it becomes morally certain, that 
Sir John Stewart's firſt acquaintance with Menager's Delamarre, 


muſt have been after Sir John's arrival at Paris, in the month of 
July 1748, a few days before Lady Jane's delivery; becauſe this 
Delamarre never having been out of France at any period of his life, 
and Sir John Stewart not having been in France, from 1722 till 
ſummer 1748, there never was an opportunity of their meeting be- 
fore July 1748: a circumſtance ſuch as this, of his employing a 
perſon whom he had never ſeen till within a few days of the deli- 
very, is of ſuch a nature as could not have been forgot, nor could 
he poſlibly have forgot his inducements to the employing of this 
man, on ſo ſhort an acquaintance, in preference to all the eminent 
ſurgeons and midwives of Paris. 1 
ut 


WD 
But much leſs can it be imagined, that, beſides forgetting theſe 
circumſtances, he ſhould recolle& or imagine that this man, then 
aged 37, and whom he had never ſeen before, had been an old and 
intimate acquaintance of his at Liege, 27 years before that time; 
and that, beſides the recollection of this capital fact, there ſhould 
have ſprung up in his mind an erroneous recollection of various other 
particulars relative to the accoucheur, and his connections with him, 
whereof he has given the detail ſo minutely and diſtinctly. 


There is no illuſion of memory or imagination, applicable to a 
perſon in his right ſenſes, that can poſſibly account for Sir John 
Stewart's ſo totally forgetting the real Delamarre of Paris, and tranſ- 
ferring to him all theſe minute particulars, for which there never 
could have been any appearance of foundation, upon the ſuppoſition 


that this Delamarre actually was the perſon who delivered Lady 
Jane Douglas. | 


I beſeech your Lordſhip, to fix in your own mind, and to ſatisfy 
yourſelf, or rather, ſince that ſeems ſo eaſy a matter, to ſatisfy the 
world, at what time it was poſſible for Sir John Stewart's ſuppoſed illu- 
fions to commence. When he met Delamarre, for the firſt time of 
his life, at Paris, he could not imagine him to be Pier la Mar, his 
old and intimate acquaintance; he could not imagine a man of 37 
years of age, to be a man of 60; no tranſaction which paſſed be- 
tween them at Paris, could afterwards beget that idea: each mo- 
ment of their intercourſe muſt have continued the ſame impreſſion 
with which their correſpondence commenced ; and it was impoſlible 


that this Delamarre could ever at that time be tranſmuted into a per- 
ſon ſo totally different. 


While Sir John remained at Rheims, every day, every hour muſt 
Have recalled, along with the image of his ſickly child, the figure, 
the character, the fituation of the perſon to whom that precious 
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pledge was conſigned, the object of his moſt tender concern. The 
daily, the hourly converſations with an affectionate and afflicted mo- 
ther, would prevent theſe ideas from being effaced, were his mind 


ſuppoſed to be as volatile and fleeting as ſand, expoſed to every blaſt 
of wind or guſt of paſſion. 


Were even this ſuppoſition poſſible, (for I allow your Lordſhip to 
difpoſe of Nature in general, and of human nature in particular, as 
abſolutely as you ſometimes do of law and argument) I ſay, were 
even this ſuppoſition poſſible, muſt not the letters received every 
week from this man, the letters every weck wrote to him, have re- 
ſtored a new diſtinctneſs and energy to the ſuppoſed obliterated lines, 
by which ſo intereſting a perſonage preſented itfelf to his imagina- 
tion ? x | 


But, I make ſtill further conceſſions to your Lordſhip (and I fear 
not your gaining any advantage by them) I ſhall allow that Sir John, 
during his abode at Rheims, had, in his imagination, confounded 
his old and intimate friend with his new acquaintance, muſt he not 
on his return to Paris, in 1749, have been extremely ſurpriſed to 
find a quite different perſon from what he expected; to find his old 
and intimate friend again metamorphoſed, as by magic, into a per- 
ſon whom he had lately known, and only for a few days; a man of 
62 recoiling near 25 years backward, into a more early period of 
life? The memory of this aftoniſhing miſtake muſt thenceforth have 
been indelible ; his ſurpriſe at his own error muſt have been un- 
conquerable; and it is not poſſible to imagine that he could ever, in 
any future time, have relapſed into his former illuſions. 


Yet, fo early as the year 1752, when he thought proper to forge 
thoſe letters in the name of Pier La Mar (I am ſorry I muſt hurt 
yaur Lordſhip's memory by recalling theſe letters) he ſtill thinks not 
of Delamarre, an abje& ſurgeon, then alive, and confined by his 

neceſſities 
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neceſſities to Paris, but of his old friend Pier La Mar, who travels 
for his health to Naples, and who ſtill thinks of repeating the ſame 


journey. 


It was not upon one occaſion only that Sir John Stewart gave the 
ſame account of the material particulars relative to the accoucheur 
Pier La Mar; It is eſtabliſhed beyond the reach of cavil, and clearly 
proved by the depoſition of the Honourable Mrs. Napier, and by 
the memorandum in writing taken at the interview between Sir 
John Stewart and her in the year 1756, that at that time he had 
given to her the ſame account of the perſon who had delivered Lady 
Jane, his country, and profeſſion, and the manner of his becoming 
acquainted with him, viz. That his name was Peter La Mar; 
that he was a Walloon; that he had been ſurgeon to a regiment 
ſeveral years; and that Colonel Fontaine was the perſon who had 
made the acquaintance between them, 


The interview which Mrs. Napier thus had with Sir John Stew- 
art was at the deſire of her relations, Lady Schaw and others, to 
whom Sir John lay under the greateſt obligations, for the generous 
and humane care they took of the preſent Mr. Douglas in his 
younger ycars, They were affeded by the reports and ſuſpicions 
which then prevailed againſt the truth of Lady Jane) s delivery; and 
their anxiety to learn the truth, and to refute, in the moſt ſuitable _ 
manner, theſe ſuſpicions, induced Mrs. Napier to queſtion Sir John 
very preciſely and properly, about the eſſential circumſtances con- 
need with the delivery in queſtion; particularly, ſhe applied to 
him for an account of the perſon who had delivered Lady Jane, in 
order that the information received from Sir John on theſe points, 
might afford a ſolid foundation for an 8 8 and for obtaining 
ey proofs in a matter then ſo much doubted, 


In theſe circumſtances, every conſideration of honour and of gra- 
titude mult have diſpoſed Sir John Stewart to have given to that lady 


true 
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Paris was the . if he really had been ſo. Theſe motives 
muſt not only have prevented Sir John from diſguiſing the truth to 
Mrs. Napier, but muſt have had a powerful effect in fixing his at- 
tention to the ſubject: and as, upon this occaſion, he deliberately 
and confidently aſſerted to Mrs. Napier the ſame effential particulars 
with regard to the perſon who had delivered Lady Jane, which he 
afterwards gave at his judicial examination in 1762, it affords the 
moſt convincing evidence, that the preciſe and circumſtantial ac- 
count given by him on that ſolemn occaſion, as above related, was 


neither a ſudden thought, nor owing to miſtake, or wanton ſally of 
imagination. 


I now return to the queſtion. which I at firſt uſed the freedom to 


propoſe to your Lordſhip, At what time do you ſeriouſly think that 
Sir John's aſtoniſhing illuſions with regard to Delamarre could re- 


ceive their commencement? Was it on their firſt meeting? Was it 


1 


during their perſonal intercourſe at Paris in July 1748? Was it 
during Sir John's abode at Rheims? Was it upon the renewal of 
their perſonal intercourſe at Paris in November 1749? Was it while 


Sir John contrived the forged (or, according to your Lordſhip's gentle 
phraſe, the ſuppoſed) letters from this ſtrange Being, entirely com- 
poſed of chimeras? Was it when he gave the narrative to the Ho- 
nourable Mrs. Napier i in 1756? Was it when he delivered the ſo- 
lemn, and judicial, and deliberate account before the ſupreme judi- 
cature of his country? It is wonderful ſurely, my Lord, that his 
memory ſhould have!been of ſo ſtrange a texture, (no leſs ſtrange 
than the object of it) that while he ſo entirely forgot the moſt in- 
tereſting and moſt important realities, he ſhould have adhered with 


ſo unrelenting and perſevering an uniformity in the ſupport of ſo 
abſurd an alluſion, 


_— 
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I have heard, my Lord, that liars are often dupes of their own 
fictions ; and that a man, by repeating his chimeras, may come 
at laſt ſeriouſly to believe them. But I beg of your Lordſhip to ob- 
ſerve, that he muſt at firſt have had ſome motive to lead him into 
this tract of illuſion, Be it vanity or intereſt, be it folly or knavery, 
he muſt have had ſome object in view, ſome game which led him 


from the direct road, and bewildered him in the trackleſs and unde- 
_ finable path of error. 


Proofs againſt the Salbei tion of Sir John's wilfully di Nee ing the Truth as to the 


Acceucheur, 


If it has been clearly eſtabliſhed, that the accounts given by Sir 
John Stewart, upon repeated occaſions, concerning the perſon who 
delivered his wife, proceeded not from miſtake or involuntary error, 
the bevy other alternative that can make way for the truth of Me- 
nager's ſtory, is the ſuppoſition that Sir John, though well acquainted 
with Menager's Delamarre, and conſcious that the Delivery had 
been performed by him, had wilfully concealed his knowlege of that 
perſon; and falſely transferred it to another perſon, totally incom- 
patible with him. It requires but little reflection to diſcover the 
inſufficiency and abſurdity of this ſuppoſition ; for it muſt be obvious 
at' firſt ſight, that Sir John Stewart could have no reaſon or motive 
for telling a falſe ory about the perſon who aſſiſted at the birth, and 
for concealing that Louis Pierre Delamarre of Paris was the man, if 
he really had been ſo; On the contrary, his honour and his intereſt 
required ham to announce it to all the world. | 


One poſſible a only can 5 "I FERN witeda * 1 ü in- 
tereſt might operate towards a concealment of his knowlege of Louis 
Pierre Delamarre, if he ever had any connections with that perſon; 
and that caſe proceeds upon the ſuppoſition that there had been no 
«real Delivery, and that © Unis Delamarre had been aſſiſting to Sir John 


Stewart 
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Stewart in procuring che children, or in taking care of mem for 
ſome little time. 


This ſuppoſition, equally fatal to the pretenſions of the party 
whom you eſpouſed, your Lordſhip will probably not chuſe to lay 
hold of; It is certainly, however, allowable to make ſuch a ſuppo- 
ſition, if it be maintained, that Sir John Stewart and Lady Jane 
Douglas were well acquainted with Delamarre of Paris, but inten- 
tionally concealed that acquaintance, and falſely transferred the de- 
livery to another perſon ;—It is the only ſuppoſition that can ac- 
count for a conduct otherwiſe totally inexplicable. 


Here, by the by, let me repeat the former obſervation concerning 
the irregularity and dangerous tendency of admitting and giving 
great efficacy to hearſay evidence in matters of this ſort. 


As we all know that there have been inſtances in the world of 
pretended deliveries, and of ſuppoſititious children, there can be no 
offence in ſuppoſing, for argument's ſake, that Lady Jane Douglas 
had no delivery, but that her huſband had ſomehow or other con- 
tracted acquaintance with this Delamarre of Paris, had received his 
aſſiſtance in ſupplying him with children, and further had engaged 
him that he was to lend his name, and to play. the part of the ima- 
ginary accoucheur, in caſe of future queſtions ; mean while, that he 
was to give it out {hat he had delivered a foreign lady of twins. 


| There is nothing in this caſe impoſſible, or that may not ein be 
ſuppoſed; and if a hearſay from this Delamarre, or any perſon en- 
gaged in a fraudulent contrivance of this kind, is to be ſuſtained as 
Equivalent to the teſtimony. of the perſon himſelf, the neceſſary con- 
ſequence of it is, that the groſſeſt frauds may, with the greateſt faci- 
liy, be eſtabliſhed beyond the reach of detection; For the hearſay 
evidence will even be attended with remarkable advantages in fa- 
13 vour 
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vour of the guilty perſons, - eſpecially after the death of hy ſuppoſed 
original author; It cannot, from its nature, be diſproved; The hear- 
ſay witneſs is not liable to confrontation, nor obliged to ſpecify per- 
ſons or places, which may afford the means of inveſtigation; Allthat 
is incumbent on him, as we remarked before, is to ſay, that ſuch a 
ſtory was told him by a deceaſed friend; and where the ſtake is great, 
there will ſeldom be wanting convenient witneſſes of this ſort, who, 
in ſome caſes, may even ſwear with veracity to the purpoſes of the 
impoſtors; in others they may improve upon the original ſtory 
told them, ſo as to create a reſemblance to that in queſtion ;— 
Whereas, on the other hand, the original perſon concerned, who 
lends his name, and acts ſuch a part as is here for a moment aſſigned 
to Delamarre, would not find it ſo eaſy to eſcape; He would be 
obliged to undergo a ſtrict examination ; to ſpecify times, places, 
and perſons; and to give ſuch a complete relation of facts, as 
might lead to inveſtigation : If his evidence could ſtand this teſt, then 
credit would be due to it; if not, it would be rejected as falſe, and 


at the ſame time it would become the means of detecting the fraud 
which it was meant to ſupport. 


It is upon this principle, that the direct evidence of a perſon. con- 
cerning facts perſonal to him, is by law and practice ſo much pre- 
ferred to any hearſay relation of theſe facts at ſecond-hand. 


But, my Lord, the precedent you have eſtabliſhed in the caſe of 
Menager's hearſay evidence, is deſtructive of this ſalutary doctrine z 
You have given to that evidence the force of complete legal teſti 
mony; You have given one of the parties ſtronger advantages from 
it, than they could have derived from the teſtimony of his author 
 Delamarre:himſelf ; and You have concluded againſt the other party, 
upon evidence which, from its nature, it was impoſſible for them to 
diſprove, even admitting that either the accounts given by Dela- 
marre to Menager, or his relation of theſe accounts, were certainty 
falfe. 


* 
falſe.Vou have eſtabliſhed a x precedent. which may be attended with 


the, moſt, dreadful. and pernicious; conſequences. in matters, of the 
en ieopartaner.deprndent.gg: BUGS en 07 id mid dine 
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But to return to the ſabjec : Nothing: can be. more evident, than 


this, That in every caſe but that abovementioned, Sir John Stewart 
and Lady Jane Douglas, inſtead. of having motives, 0 conceal their 
knowlege of Delamarre, if he had been the real perſon, who aſſifleꝗ 


at the delivery, muſt have had every Poſſible le to ke f 


Known to their friends, and to the world in general. 


. 
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They had occaſion to khan, even hefoce 1 Ftancetl in the 
year 1749, that the truth of Lady Jane's delivery was ſuſpected in 


Britain; Of this they were acquainted, amongſt others, by a letter 
from Lord Mark Ker, Lady Jane's uncle, in which he conveys no- 


tice of the ſuſpicions entertained on this head by her Brother the 


Duke of Douglas, and of the Duke's :.Aeleribing: the ins as pre- 
tenders to his family. 


Upon the return of the huſband and wife to Britain, and till the 
time of Lady Jane's death, they had the mortification to find that a 
general ſuſpicion prevailed againſt the truth of her delivery; a fuſpi- 
. cion which, whether well or ill founded, and whether proceeding 


from Friends or Enemies, it highly concerned their honour 'and their 
intereſt to remove. 


The neceſſary conſequence of their being informed of ſuch ſuſ- 

- picions, muſt have been to excite in them an early and continued 
attention to every thing eſſentially connected with the delivery, and 
with the proof of that event, which from this early dawn they had 

' reaſon to apprehend, might one day or other become the ſubhſett of 
legal diſcuſſion 3 Or, at leaſt, they had reaſon to be convinced, that 

3 their honour and their intereſt might make it neceſſary and proper 


4 for 
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for them, not only to declare who the perſon was that had delivered 
Lady Jane, and to give to their friends every facility of converſing 
with him, but to preſerve ſome evidence of the fact, and amn accurate 
recollection of perſons, places, and dates, eſſentially connected with 
this extraordinary and Wedel event. 


Sir John Stewart, and Lady Jane Douglas, bork ofthini bein 
able for their abilities and knowlege of the world, had too much 
penetration not to foreſee, that an event fo unexpected as that of 
Lady Jane's delivery of two ſons at a birth, in the 51ſt year of her 
age, and in a foreign country, removed from the obſervation of her 
Friends or Enemies, would produce much ſpeculation in Britain, and 
probably not meet with complete credit from the world until men 
were e better informed of particulars. 


The natural conduct, therefore, even from the beginning, muſt 
have been to diffuſe, as much as poſſible, amongſt their friends 
and acquaintance abroad, the knowlege of ſuch partieulars of this 


amazing fortunate event, as might eſtabliſh the truth of it on a ſolid 
* | | | 


lf Delamwive, what had lie W i. at t Paris, had, TOR 
the perſon who really delivered Lady Jane, would they not have 
declared this to their friends and to all the world? Would they not 
have deſired their friends and acquaintance at Paris (for many ſuch 
they had there at the very time, as appears from the proof) to meet 
with this man, and to receive from him juſt information, that upon 
his authority, confirmed alſo by their ſeeing the child under his 
care, they __ et and propagate the true ſtate of facts. 


Not 1 fav: me Lohd, hat They n e have ive 
from that perſon, ſome genuine evidence in writing of the delivery 
performed by him, as well as ſome writing on the part of the wits 


neſſes; 
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neſſes; for as both were mortal, they muſt naturally have foreſeen 
the importance of this precaution, in the event at leaſt of the death 
of ſuch material witneſſes; and it, appears from the proof, that this 


meaſure was ſtrongly. eee to them by heir fendt and 
wellwiſhers, 
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Such certificate they might have obtained with great eaſe at 
any period of the ſixteen months they remained at Rheims; Or 
if neglected during that time, they would not have omitted to ob- 
tain it at their laſt interview with Delamarre in November 1749. 
when Sir John and Lady Jane, according to the accounts given, 
went to Paris to take from him the child which had been left to his 
care; Or, finally, if alſo neglected at that period, they could not 
poſſibly have omitted, after their return to Britain, and after the 
mortifications which they ſuffered 'there by means of the ſuſpicions, 
to write to Paris, that Delamarre might ſend them ſuch certificate, 
which, without expence or trouble, they could ſo eaſily have obtained 
in a few days. ol Ban ra ds, Kendal PF no Grocer 

I ſay, my Lord, that if you ſeriouſſy ee to the . 
you muſt be ſenſible, that, in their circumſtances, the ſuppoſition 
of their wilfully concealing the real accoucheur, and that of their 
wilfully reſorting | to falſehoods ſo dangerous and prejudicial to them, 
while they had it in their power to obtain genuine proofs, or to diſ- 
cloſe a truth which obviouſly would have been of ſuch infinite ſervice 
to them, are totally prepoſterous and inadmiſſible; Your Lordſhip 
has too much diſcernment and knowlege of the human heart to be 

capable of giving credit to theſe ſuppo fitions, ſo inconfi ſtent with 
| every principle upon "which mankind have, acted f from 15 begin- 
ning of the world to this day. A train of condu ſo much the 
reverſe of what muſt naturally have taken place, if the knowlege 
of the truth had been favourable to them, goes far indeed to Prove, 
that there were in chis caſe no accoucheur and no witneſſes to. 


'2 appeal 
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appeal to; but at leaſt it muſt be allowed to eſtabliſh clearly this 
propoſition, That if Lady Jane really was delivered, it was not by 
Delamarre, Menager's friend, from whom it would have been fo 
eafy at all times to have obtained authentie proofs for refuting ſuſ- 


picions ſo highly prejudicial to the honour and intereſt of the per- 
ſons ſuſpected. 


The Excuſe made Aer not apphing er e ta the Aectucheur for Profs. 


Your Lantbio will perhaps fa, and in your ſpeech you did at- 
tempt to inſinuate ſomething of this ſort, that, in Sir John and 
Lady Jane's ſituation, it would have had the appearance of doubt- 
ing their own honour, to have taken any certificates or proofs; 
But this feeble excuſe cannot avail, when it appears, that Lady 
Jane, at the fame time that ſhe avoided applying or referring to an 
accoucheur at Paris, wrote earneſtly from London to Aix-la- Chapelle 
in the year 1750, for proofs of her ant and thence obtained 
them, ſuch as N were. 


| Beſides, if 1 may bs allowed the expreſſion, it is too abſurd to 
ſuppoſe, that any perſons would be ſo far influenced by a falſe prin- 
ciple of honour, as to allow their character and reputation to ſuffer 
in the world, and the intereſt of themſelves, and thoſe whom they 
called their children, to be ſo materially affected by ſuſpicions, while 
it was in their power to put an end to them at once, and to confound 
their enemies as well as to give pleaſure to their friends, by telling 
the tryth, and by obtaining genuine proofs from Paris; Or at leaſt 
by appealing to Delamarre, and acquainting their friends, that this 
man, who had his conſtant reſidence in that city, was the perſon 
who could give full information; If they had done fo, ſome of their 
zealous partizans, if they themſelves had any falſe point of honour 
about it, would have ſaved them the trouble of the application; 


They would have done all that was neceſſary. a 
ut 
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But let us ſuppoſe for a moment, that a falſe point of honour 
might make them abſtain from applying in their own names for 
proofs of the Delivery (though it is difficult to make this ſuppoſi- 
tion, after the evideuce in the cauſe of Lady Jane's earneſtly apply- 
ing for proofs of her pregnancy), ſtill no point of honour could 
either induce them to deſtroy any genuine letters they had from the 
perſon who aſſiſted at the delivery, or to conceal who that perſon 
was ;—lIt could not enter into the moſt romantic head in the world, 
that their honour was concerned in abſtaining from telling, either 
to their friends or to their enemies, who was the real perſon, leaving 
it to them to make the inquiries. 


If there is any man who thinks that their conduct can till be 
juſtified on this imaginary principle, I deſire to aſk that perſon, on 
what principle he will account for their telling a falſe {tory about 
the accoucheur, and imputing the delivery to a different man from 
Menager's Delamarre, if he really had been the perſon? And on 
what principle will he account for Sir John Stewart's perſeverance 
in this falſe ſtory, at different and diſtant periods of time? Will 
your Lordſhip go fo far as to ſay, that a point of honour might in- 
fluence him to tell a falſe ftory, in preference to the truth, and par- 
ticularly upon a very. ſolemn and awful occaſion, at his judicial 
examination before the ſupreme judges of his country, when ex- 
cited by every principle of honour and of conſcience to declare the 
truth? Some other excuſe than Honour muſt be found out for 
ſuch degrading and unnatural conduct. 


After what has been ſaid, I may be allowed to take it for granted, 
that a few ſimple propoſitions are eſtabliſhed, which, by men of 
cool and impartial judgments, will not now be controverted. 


M One 
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One is, That the aceoucheur, ſo particularly fixed on and de- 
ſcribed by Sir John Stewart, is totally different from the perſon 
fuggeſted by Menager; and that as no human art can perform im- 
poſlibilities, or reconcile contradictions, ſo it is impoſſible t to reduce 
theſe two into one and the ſame perſon. 


Secondly, That Sir John Stewart's cauſe of knowlege was much 
ſtronger than that of Menager, with regard to the perſon employed 
by himſelf to aſſiſt at the delivery of his wife. 


Thirdly, That Sir John, with ſo good cauſe of knowlege, could 
not be in any miſtake about this affair, ſo perſonal to himſelf, and 
to which his attention at different periods had been ſo particularly 
excited; conſequently, if Delamarre of Paris was the real perſon in 
queſtion, it is impoſſible to ſuppoſe, that every circumſtance of the 
true ſtory ſhould have been obliterated from Sir John Stewart's me- 
mory, and that, inſtead of it, there ſhould have ſprung up in his 
mind a falſe ſtory, totally different in every reſpect, with a train of 


minute circumſtances, dates, places, and perſons, nowiſe reſembling 
the original facts. | 


Fourthly, That the only other alternative, to wit, that of ſup- 
poſing Sir John Stewart to have wilfully concealed his knowlege of 
Delamarre of Paris, and to have falſely ſubſtituted another perſon in 
his place, at the expence not only of his own honour and reputation, 
but alſo of his moſt eſſential intereſts, 1s equally inadmiſſible, 


The conſequence of theſe propoſitions is, That if Lady Jane 
Douglas was delivered at all, it certainly was not by the perſon to 
whom Menager has endeavoured to aſcribe it ;—And thus the teſti- 
mony of this witneſs, to which your Lordſhip was pleaſed to give 
ſuch deciſive importance in the Douglas cauſe, deſerves to be blotted 


out 
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out from the proofs in that cauſe, where indeed it never ought to 
have appeared. 


Wwe 


And will your Lordſhip be well pleaſcd to have it tranſmitted-to 
poſterity ; (for the extreme celebrity of this cauſe, and its ſtill more 
celebrated iſſue, will, notwithſtanding the weakneſs of my pen, be 
' {ure to engage the attention of the world, after both of us are laid 
in our graves ;) I ſay, is your Lordſhip willing it ſhould be known 
to poſterity, that you role in the moſt auguſt aſſembly in Europe, 
and ventured to inſinuate, that Sir John Stewart was in a continual 
and capital miſtake with regard to the perſon whom he himſelf had 
choſen to aſſiſt at his wife's delivery; Not only was ignorant of the 
moſt material circumſtances attending him, but ſolemnly and judi- 
cially aſcribed to him a birth, and a country, and years, and a 
ſtation, and fortune, which viſibly, palpably, and confeſſedly, did 
not belong to him ?—t again inſiſt upon the alternative which I at 
firſt propoſed : Chuſe whether you will impute theſe miſtakes to in- 
voluntary ignorance, or to perverſe and deliberate falſehood : It is 
as neceſſary you ſhould make the choice, as it was neceſlary for the 
purpoſe of giving the cauſe for the defendant, to identify thoſe two 
perſons, however irreconcilable in every circumſtance with each 
other; If nobody aſſiſted at the delivery of Lady Jane Douglas, 
ſhe never was delivered; and no other claims this office but Dela- 
marre, the friend of Menager ;—I know that I am importunate to 
your Lordſhip, and I am ſorry for it; yet I cannot forbear calling 
on you again to fix your choice 1n this alternative. 


„ % * * * * * * 
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—_ s Delamarre excluded by the intrinſic Evidence of tho 
farged Letters. 


HAVING ſhewn, that the truth of Menager's evidence is ex- 
cluded by the teſtimony of the Family, Relations, and Friends of 
Delamarre, and alfo by the teſtimony of Sir John Stewart himſelf, L 
am now to call your Lordſhip's attention to the effect of ſome writ- 
ten evidence in this cauſe, proceeding from the joint act or concert 
of Sir John and Lady Jane at an early period. 


The proof I allude to ariſes, 1ft, From the name or ſubſcription 
annexed to the four /uppo/ed, or, to ſpeak a more intelligible and 
more plain language, the four forged letters ;—2dly, From the con- 
tents of theſe letters; — and, gdly, From the circumſtance of there 
being at all in this caufe forged, inftead of real letters, from the 
perſon who aſſiſted at the delivery. 


The arguments ariſing from the intrinſic evidence which theſe 
letters afford to the particular excluſion of Menager's Delamarre, 
were omitted in the Caſe to the Houſe of Lords, becauſe the mate- 
rials which ſupply theſe arguments having been placed before your 
eyes, it was imagined that your Lordſhip would have ſeen at once, 
and have declared to the Houſe, the impoſſibility of ſupporting Lady 
Jane's delivery upon Menager's plan, and upon his evidence; I 1 
muſt therefore now beg leave to bring under your view the intrinſic 
evidence of theſe letters, as containing proofs which are ſatisfactory 
in themſelves, and which ſerve to confirm all the preceding proots of 
the falſehood of Menager's teſtimony. 


The 
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The Subſcriptions to the forged Letters, 


In the four letters forged by Sir John Stewart, with the partici- 
pation of Lady Jane Douglas, and produced as letters from the ac- 
coucheur, the ſubſcriptions are of a perſon who ſigns his name thus, 
Pier la Marr, ſometimes Peir la Marr; This is a ſubſcription to 
which Sir John Stewart never could have ſeen any thing analogous, 
or which bore the leaſt reſemblance to it, if Delamarre of Paris, 
Menager's friend, had been the accoucheur ;—For it was clearly 
proved by the relations and friends of this man, that his name was 
Delamarre, thus written and pronounced, and that this was his con- 
ſtant and uniform method of ſubſcription, without the addition of 
either of his baptiſmal names, Louis or Pierre. TI have mylelf ſeve- 
ral of his ſubſcriptions in my poſſeſſion, delivered to me at Paris, 
which clearly ſhew this, and both partics had occaſion to ſee his 
ſubſcription at his contract of marriage, where he ſigns Delamarre, 
without any addition, 


Your Lordſhip knows, or muſt have heard, that in France it is 
not the cuſtom for perſons either of high or low rank to make uſe 
of their baptiſmal names in their ſubſcriptions. Indeed, one may 
be acquainted, and even have correſponded, many years with a 
Frenchman, without having ever had occaſion to ſee or. learn his 
baptiſmal name. 


The ſubſcription of Pier la Marr, in three ſeparate words, differs 
therefore not only in the family name, for Marr or. La Marr are 
names quite different from Delamarre ; but the whole ſubſcription: 
of Pier la Marr, taken together, is ſo totally different from the ſub- 
ſcription of Menager's friend at Paris, which was Delamarre, in 
one word, without any baptiſmal name or other addition, that it is 

1 impoſſible 
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impoſſible the one could ever take riſe oO: or be confounded with 
the other. | | 


If Delamarre of Paris was the accoucheur, it. neceſſarily follows, 
that both Sir John Stewart and Lady Jane Douglas muſt have been 
extremely well acquainted with his ſubſcription, in conſequence of 
the great number of letters received from him during the courſe of a 

ſixteen, months regular correſpondence, and in conſequence of the 
number of letters they muſt have addreſſed to him in that period. 


If it could be ſuppoſed, that they had not attended to Delamarre's 
ſubſcription, upon reading ſo many letters from him; yet, by 
having ſuch frequent occaſion to direct to him letters in return, the 
direction of which would be copied from, and conformable to the 
name and ſubſcription at the bottom of his own letters to them, the 
name and ſubſcription of Delamarre muſt, by theſe repeated acts, 
have been ſo ſtrongly impreſſed on their memory, that there could 
be no chance of their ever afterwards forgetting them. 


Admitting that correſpondence, and ſuppoſing all the PO RS 
letters to have been loſt before the year 1752, when they ſet about 
ſupplying their place by forged letters; They muſt have made the 
ſubſcription at leaſt of theſe forged letters, either preciſely the ſame 
with that which they had been ſo well acquainted with in the ori- 
ginal letters, or ſurely ſo very near to it, as to bear a ſtrong ſimili- 
tude ; but never could have rendered it ſo totally different, as to 
inſert a baptiſmal name which never was in the original letters, or 
even to make ſo great a difference in the family name. The ſub- 
ſcriptions at the bottom of theſe forged letters are therefore at leaſt 
equivalent to an expreſs declaration from Sir John Stewart and Lady 
Jane Douglas jointly, at an early period, that Delamarre of Paris 
was not the perſon ; and they afford intrinſic proofs of their having 
never had any correſpondence in writing with him. 


2 The 
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The Contents of the forged Letters, 


Secondly, The contents of theſe forged letters, particularly the laſt 
of them, viz. that dated in June 1752, afford ſtrong evidence of 
the ſame ſort to the excluſion of Delamarre. 


That letter repreſents Pier La Marr as having then made the tour 
of Italy, and a ſtay of ten months at Naples, and mentions his pre- 
paring for another journey to Italy. 


As this letter was framed by Sir John, with the participation of 
Lady Jane, and as it appears from the Evidence of Iſabel Walker, 
that this letter, or one of ſimilar contents, had been read over by 
Sir John to his wife at London, in preſence of her and Mrs. Hewit 
it proves, that the account given by Sir John in the year 1762, at his 
judicial examination, about this journey to Italy and Naples, was not 
a ſudden thought, but the ſame account which, many years before 
that period, had been either believed or given out by them relative to 
the perſon who aſliſted at the delivery. 


If it be a true ſtory, that Lady Jane's accoucheur made the tour of 
Italy, and was at Naples, it will be admitted, that this infallibly 
excludes Delamarre of Paris, who never in his life was out of France; 
and it will alſo be admitted, that if there now exiſted any real letter, 
or copy of a real letter, from the accoucheur, containing ſuch cir- 
cumftances, that this would ſerve to exclude Delamarre. 


But, my Lord, there are ſolid arguments to be deduced from the 
contents of letters forged by perſons ſo intimately acquainted with 
the facts in queſtion as Sir Joha and Lady Jane neceſſarily muſt 
have been; for if there had been any perſon who was at all employed 
by Sir Joha to aſſiſt his wife in her delivery, and who had charge of 
their 
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their youngeſt child for ſixteen months, there neceſſarily muſt have 
been much perſonal and written correſpondence with that man, and 
a particular knowlege of what related to him; Therefore, if, by 
ſome ſtrange accident, all the original letters from this perſon had 
been loſt at the time they ſet about framing letters to ſupply their - 
place, they certainly would not inſert in theſe copies, or forged let- 
ters, a material and marked circumſtance, ſuch as that of making 
the tour of Italy, and a ſtay of ten months at Naples, if there had 
been no ſuch thing in the original letters that were loſt, or if it 
were a circumſtance which they never had learnt from any quarter, 


or which they knew not to be applicable to the accoucheur of Lady 
Jane. 


The inference from this to the excluſion of Delamarre of Paris, 
muſt be obvious to your Lordſhip; and you muſt be reduced to the 
dilemma of acknowledging one of two things, Either that there 
never exiſted any real letters ſrom the accoucheur to Sir John or 
Lady Jane, Or that there were ſuch letters, but that they happened 
all-to be loſt when the ſuppoſed letters were framed. 


If you adopt the firſt alternative, that there never were any real 
letters, I maintain, that this of itſelf is fatal to the cauſe you ſup- 
ported; becauſe it could not have happened, if the other facts eſſen- 
tially connected with the delivery, and the ſtory about the child left, 
during ſixteen months, to the care of the accoucheur, were true; 
and becauſe, while it involves Sir John and Lady Jane in the groſſeſt 
forgery, it would alſo make manifeſt the perjury of Mrs. Hewit and 
| Label Walker about the correſpondence with the accoucheur. 


If you chuſe rather to embrace the laſt alternative, that letters had 
exiſted, but were all loſt before the 1752 (a thing in itſelf almoſt 
incredible, after the intimations they had got of the ſuſpicions about 
the delivery), then we muſt conclude, that the letters thus recently 
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Toft had contained ſome intimation that the perſon in queſtion had 
made the tour of 7aly, and a ſtay of ſome months at Naples, other- 
wiſe it is inconceivable that Sir John and Lady Jane, without any 
traces of it in the real correſpondence, and without any motive, 
would have invented ſuch minute and particular circumſtances. 


If they were to invent circumſtances without any authority 
(which at the ſame time 1s not very conſiſtent with the ſuppoſition of 
their innocence), they would have choſen ſuch as they knew to 


be applicable to the real perſon, not ſuch as were totally excluſive 
of him, 


Therefore, whether it be conſidered as a poſitive aſſertion of theirs, 
that the real perſon had made the tour of Italy, and a ſtay of ſome 
months at Naples, or as a circumſtance copied by them from what 
was contained in the original letters, then recently loſt, it muſt prove 
fatal to the notion of Menager's Delamarre ; for if he had been the 
man with whom they were in connection and correſpondence in con- 
ſequence of the delivery, and of the child committed to his care, not 
only was it impoſſible that they ever could have had any authority 
from his letters for this ſuppoſed journey, but they muſt have 


known, that he had continued at Paris, and had his conſtant reſi- 
dence there. 


The Exi/lence of forged, inflead of real Letters, 


But to conclude this ſubject: The very circumſtance of there being 
forged letters in this cauſe ought to give your Lordſhip a conviction 


almoſt equal to demonſtration, that De/amarre of Paris was not the 
perſon who aſſiſted at the delivery. 


N This 
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This Delamarre continued to reſide at Paris from his firſt eſta- 


bliſhment there, in 1734, to the day of his death, which was not 
till 15th May 1753. 


It has been ſhewn in the plaintiffs' Caſe to the Houſe of Lords, that 
the ſuppoſed letters were forged by Sir John Stewart with the par- 
ticipation of Lady Jane Douglas, and that the laſt of them was forged 
in the year 1752 at lateſt; It was impoſſible indeed that theſe letters, 
found in Lady Jane's cabinet at her death, could at any rate have been 
torged much later than Summer 1752, as Lady Jane herfelf died in 
Auguſt 1753 ; and when the forged letters were produced to Sir John 
Stewart at his examination, he ſolemnly declared, that he had not 
ſeen them from a long time before Lady Jane's death till that day. 


The evidence referred to in the plaintiffs? Caſe clearly aſcertains it, 
that the laſt of them was forged at lateſt in Summer 1752, before Lady 
Jane's viſit to her brother the Duke of Douglas, at his caſtle of Dou- 
glas; conſequently many months before the death of Louis Pierre 
Delamarre. | 


Is it poſſible then to conceive, if this man, who was then alive, 
and reſided at Paris, had been the perſon that aſſiſted at the birth, 
that Sir John Stewart and Lady Jane Douglas, to ſave themſelves 
the trouble of writing to Paris, and getting genuine letters from 
him, would have deliberately ſet about the crime of forgery, and 
have expoſed themſelves, not only to the infamy ariſing from a 
detection of that crime, but run the riſk of making the whole ſtory 
of the delivery diſbelieved, by transferring it to a different perſon, 
one who in every reſpect was inconſiſtent with Delamarre of Paris? 
II fay, my Lord, that when the attention to this circumſtance is 
ſufficiently excited, it exceeds the powers of eloquence to perſuade 
any man in his ſenſes that theſe things could have happened, if 
8 | Lady 
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Lady Jane Douglas had really been delivered by Delamarre, che 
friend of Menager. 


If the accoucheur deſeribed and fixed upon by Sir John Stewart 
himſelf had been adopted in preference to the perſon ſuggeſted by 
Menager, there might have been ſome fort of excuſe made (if for- 
gery admits of any excuſe) for Sir John and Lady Jane's forging 
letters m the year 1752 from him, becauſe he was not a native of 
France; He was a man much addicted to wandering from one coun- 
try to another, who had no ſettled abode any where; and therefore 


they might not know where to find him, fo as to get letters from 
him. 


But the moment that you adopt Menager's Delamarre, who had 
his conſtant and known reſidence at Paris, and who was alive at the 
very time that Sir John and Lady Jane were employed in forging 
letters from a perſon totally incompatible with him, every thing be- 
comes inexplicable, except upon the ſuppoſition of a fictitious delivery. 


There are, my Lord, ſome things beyond the reach even of the 
greateſt abilities; Of this ſort is the attempt to identify two perſons 
ſo incompatible as the accoucheur deſcribed by Sir John Stewart and 
that ſuggeſted by Menager, Or the attempt to reconcile the forgery 
of the letters, and the conduct of Sir John and Lady Jane, with the 


poſſibility of that Lady's having been delivered by Delamarre of 
Paris, Menager's friend. 


There muſt be an end of reaſoning in judicial matters, unleſs we 


ſuppoſe the perſons, whoſe guilt or innocence is the ſubject of inquiry, 
to be formed like the reſt of the human race, and to be actuated in 


eſſential matters by ſuch principles and motives of action as govern 
the conduct of the world in general. | 
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The inferences ariſing from an uniform continued train of conduct, 
I hold to be a ſpecies of evidence far ſuperior to the aſſertions or 
verbal teſtimony of witneſſes ;—It is the ſubſtantial evidence of 
things and actions themſelves, not the fallible teſtimony of men. 


The conduct of Sir John Stewart and Lady Jane Douglas, in ab- 
. Raining from ever mentioning Delamarre of Paris, or obtaining ge- 
nuine letters or certificates from him; The arguments founded on 
the intrinſic evidence of the forged letters themſelves; And their 
conduct in fabricating falſe letters, at the very time when Dela- 
marre was alive, and had his fixed reſidence at Paris, afford ſolid 
ground on which to found arguments that no power of eloquence 
can deſtroy, no artifice or chicanery can elude, 


What credit then can be due to the ſingle teſtimony of Menager, 
in oppoſition to Evidence ſo powerful, and fo firmly eſtabliſhed ? 


e 


F 


That the Credit given to Menager's hearſay Evidence would not 
have been due to the Evidence of Delamarre himſel/. 


LET us now conſider, my Lord, what credit would have been 
due to Louis Pierre Delamarre himſelf, if he had been examined in 
this cauſe, and had given, at firſt-hand, the ſame ſort of evidence 
which Menager at ſecond-hand has attempted. 


This, it muſt be allowed, would be a much ſtronger caſe in fa- 


vour of the cauſe you ſupported, than the real one which now 
| exiſts ; 
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exiſts; and yet I hope to ſhew, that the credit you gave to the hear- 
ſay evidence of Menager would not have been due even to the teſti- 
mony of the perſon from whom he pretends to have derived his 
information, 


Let it be ſuppoſed, that in the courſe of the ſearches for an ac- 
coucheur of the name of La Marr, and of the noiſe made at Paris 
about this great Douglas cauſe, Louis Pierre Delamarre had ſtept 
forth, and depoſed, that, about ſixteen or ſeventeen years ago, he 
had delivered a foreign lady of twins, laſt from Rheims, and that 
one of the children was committed to his care; Or, if your Lord- 
ſhip pleaſes to make it ſtronger ſtill, let us ſuppoſe him to have de- 
poſed, that he had delivered a Britiſh lady of theſe twins, or Lady 
Jane Douglas by name, 


At the ſame time, to make the caſe ſimilar to that which now 
exiſts, it muſt be ſuppoſed, that the wife, brothers, relations, and 
acquaintance of this Delamarre, had, in oppoſition to his teſtimony, 
concurred in declaring or depoſing, that They, though in ſtrong and 
continued habits of intimacy with him, never had heard of his per- 
forming any ſuch delivery, or of his having the care of the child of 
any foreigner committed to him. 


It muſt alſo be ſuppoſed, that there remained, in oppolition to the 
teſtimony of this man, that which now ſubſiſts againſt Menager's, 
viz, the ſolemn evidence of Sir John Stewart, neceſſarily implying not 
only that this Delamarre was not the perſon, but naming the parti- 
cular perſon who had delivered his wife, with a detail of his hiſtory, 
and the reaſons of his employing him; and, in concurrence with this, 
the evidence of Lady Jane Douglas, proved by neceſſary inference 
from her conduct, and her participation in the forged letters; Fur- 


ther, there muſt be taken into the account all the arguments to the 
74 excluſion 
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excluſion of Delamarre ariſing from theſe letters, forged at the very 
period when he was living at Paris, and had his fixed abode there. 


In ſhort, there muſt be put into the one ſcale all theſe cixcumſtan- 
ces, and all the other evidence in the cauſe tending to the ſame con- 
cluſion, or tending to prove, that in this caſe there had been no real 
delivery; Into the other ſcale there muſt be put the poſitive aſſertion 
or depoſition of this Delamarre, but unſupported by any written 
evidence, or eſtabliſhed fact, independent of his own teltimony, in 
the ſame manner that Menager's teſtimony now appears. 


The caſe, as here put, is ſtated as favourably as can be deſired, 15 
as to bear any reſemblance to the import of Menager's evidence, 
with the circumſtances attending it; and I will now venture to alert, 
that the teſtimony of Delamarre himſelf, ſo unſupported, and in op- 
poſition to ſuch a weight of evidence againſt the truth of his aſſertion, 


would deſerve to be rejected as a falſe teſtimony, and unworthy of 
credit, 


Every perſon accuſtomed to the inveſtigation of truth, and to the 
canvaſſing of evidence, would ſoon have perceived, that the plain 
ſolution of this matter was, that this man Delamarre, from one mo- 
tive or other, had told a lie; for it comes to this ſimple propoſition, 
— Whether it is more probable that this one man ſhould have told a 
falſehood, Or that ſuch a number of perſons, who have depoſed to 
facts either contradictory to, or excluſive of the truth of his aſſertion, 
{ſhould all of them have concurred in ſuch deliberate perjury, and in 
a matter too where the natural bias of their minds, and the real in- 


tereſt of ſeveral of them, muſt naturally have led them to concur in 
{upporting his teſtimony ? 


To reduce the queſtion of probability to a narrower compaſs, it 
may even be put upon this jiſſue alone; Whether is it more proba- 


ble, 
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ble, that this witneſs Delamarre ſhould have told a falſehood in 
aſcribing to himſelf the delivery of Lady Jane Douglas, Or that the 
huſband, who employed the accoucheur, and whoſe cauſe of know- 
lege was as good in every reſpect, ſhould, with the concurrence of 
his wife, have reſolved to ſuppreſs this fact, which they both had 
every motive to declare, if Delamarre had actually been the perſon 
who had delivered Lady Jane? — I ſay, my Lord, Whether, in the 
caſe put, would it be more difficult to believe that Delamarre had 
told a lie, Or to believe that Sir John Stewart had not only ſolemnly 
and repeatedly been guilty of falſchood, by aſcribing the dehvery to 
another perſon, totally different from this Delamarre; but alſo 
that both he and Lady Jane ſhould have been ſo inſenſible to their 
own honour and intereſt, as to have abſtained from ever mention- 
ing Delamarre as the perſon, or procuring proofs from him, in 
whoſe power it was to have rendered them ſuch eſſential ſervice; and 
finally, that they ſhould have reſorted to forged evidence, aſeribing 
the delivery to another perſon, while this man Delamarre was ſtill 
alive? 


Is there a man at all accuſtomed to weigh evidence, who would 
heſitate to pronounce on which ſide the probability lay, or to decide 
that ſuch a teſtimony as has here been ſuppoſed, proceeding from 
Delamarre himſelf, in oppoſition to the declarations and conduct of 
Sir John Stewart and Lady Jane Douglas, (without calling in the aid 
of the other parts of the cauſe,) would deſerve to be rejected as a falſe 


invented tale ? 


In maintaining the opinion which I have now ventured to give, I 
tread on ground where your Lordſhip will find it difficult to engage 
with me; I am ſupported not only by the reaſon of the thing, and 
by what muſt obviouſly occur to every one accuſtomed to canvaſs 


evidence; but further, I am ſupported by a late deciſion of the 
Houle 
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Houſe of Lords in the caſe of Angleſea, where your Lordſhip was 
preſent, and took no inconſiderable ſhare in the debate. 


The particulars of the Angleſea caſe, and the compariſon of them 
with the circumſtances in that of Douglas, have been pretty fully 
ſtated in my firſt Letter to your Lordſhip; It was there ſhewn, that 
the legitimacy of the ſon of Lord Angleſea depended on the truth of 
the fact maintained on the part of the claimant, viz. That Lord and 
Lady Angleſea, his father and mother, had been privately married 
in the year 1741. 


Beſides other proofs in favour of this fact, there was produced a 
certificate drawn up and ſigned by Laurence Neal the clergyman, 
expreſsly declaring that he had married them on 15th September, 


1741.,—Not only ſo, but when Lord Angleſea thought proper to 
have a public ceremony of marriage with the ſame lady in the 
year 1752, and which was at that time expreſsly declared to be 
only a repetition of the ceremony formerly performed in 1741, 
the ſame clergyman Laurence Neal was the perſon who performed 
the office, and he at that time declared to a numerous company then 
aſſembled, that he had formerly married the ſame perſons in the 
year 1741, and that he had drawn up and ſigned a certificate there- 
of, which certificate was produced to the company then aſſembled; 
This fact, and the declaration of the public ceremony being only a 
repetition of that former marriage, are aſcertained by a paper ſigned 
by nine perſons of credit preſent with Laurence Neal at this public 
ceremony in 1732. | | 


Yaur Lordſhip knows, that in the Angleſea cauſe this aſſertion of 
Laurence Neal the clergyman, aſcertained by ſuch a number of per- 
ſons preſent, and the evidence he gave under his hand of his having 
performed the inarriage ceremony 1n 1741, were totally diſregarded ; 

| The 


688 
—The other evidence in the cauſe prevailed over it; In that caſe, 
the clergyman ſtood in the ſame degree of importance, with regard 
to the conteſted marriage, as in the Douglas cauſe the accoucheur did, 


with regard to the delivery; yet the evidence proceeding from this 
Mr. Neil, of ſo much ſeeming importance in the Angleſea cauſe, 


was found to be of no avail. The judgment declaring the ſon of 
Lord Angleſea illegitimate, neceſſarily implies an opinion, that no 
credit was due to the aſſertions and certificate of the clergyman, 
though relating to facts perſonal to himſelf. 


If then the fact of the marriage of Lord Angleſea in 1741, a fact 
which contained in itſelf nothing extraordinary or improbable, could 
not be ſupported by the poſitive declarations of Laurence Neal the 
clergyman, in preſence of ſuch a number of reſpeQtable witneſſes, 
and by the certificate drawn up and ſigned by him, relative to a fac 
which was perſonal to himſelf, and which was ſupported and con- 
firmed by the concurring teſtimony and conduct of Lord Angleſea 
to the day of his death, and by the Counteſs of Angleſea's depoſition 
in conformity to it, I am warranted to maintain, That the very ex- 
traordinary and improbable fact, of Lady Jane Douglas's Delivery of 
two ſons at a birth in the 51ſt year of her age, could not have been 
ſupported by the poſitive aſſertion or teſtimony of Louis Pierre Dela- 
marre himſelf, contradicted by the ſolemn teſtimony of Sir John 
Stewart, and by the tranſactions, aſſertions, and conduct, both of 
Sir John Stewart and Lady Jane Douglas, from the date of the de- 
livery down to the period of their deaths; contradicted alſo by the 
evidence of the neareſt relations and moſt intimate friends of this 
Delamarre; and finally contradicted and excluded by every one of 
the various branches of evidence in the cauſe, tending, either di- 
rectly or indirectly, to the ſame concluſion. 


If this be admitted, What excuſe will it be poſſible for your Lord- 
ſhip's moſt zealous adherents to invent (for your dignity, or the 
O hurry 
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hurry of bufineſs, may perhaps palliate, though not excuſe, your 
own filence), I ſay, what excuſe will your numerous Dependants 
invent, when it is announced to the world, that, without one grain 
of evidence from Delamarre himſelf, either written or verbal, the 
only thing you had to put into the ſcale, againſt ſuch a weight of 


exidence on the part of the plaintiffs, was the teſtimony of a ſingle 


witneſs, and that a hearſay teſtimony, relating to a converſation 
faid to have happened about fifteen or fixteen years before the exa- 
mination of this witneſs ;—A converſation which he was at liberty 
to dreſs up in the manner he thought proper, without any hazard of 
contradiction from his ſuppoſed author, who had then been about. 
ten years in his grave. f 
The ſolid reaſons. againſt admitting hearſay, as in any degree 
equivalent to original evidence, and the dangerous conſequences of 
that practice, have been already mentioned; and now it has been 
ſhewn, tbat the authority which you have given to this hearſay evi- 


_ dence of Menager, with all its imperfections on its head, is much 


ſtronger than. what would have been due to the poſitive teſtimony of 
Delamarre himſelf, if alive.—Need I ſay more, to demonſtrate the 


' pernicious and alarming innovation which you have introduced into 


the Rules of Evidence, and to rouze the attention of this country to 
your Lordſhip's conduct in your judicial capacity? 


„ 


ABSTRACT of MrnaceR's Evidence, referred to in 
| page 8th of the preceding Letter. 


HE evidence of this witneſs, taken in the years 1764 and 1765, with 

regard to ſome converſations ſaid to have paſſed between him and Louis 
Pierre Delamarre, fixteen or ſeventeen years before that period, in relation to a 
Delivery ſaid to have been performed by Delamarre, conſiſts chiefly of ſome 
general circumſtances, and may be reduced to the following heads: — The ante- 
cedent notice given to Delamarre before the Lady's arrival at Paris: — The 
immediate circumſtances of the Delivery: The deſcription or accounts of the 
Lady: — The time of the Delivery: — The houſe where it happened: — The 
circumſtances ſubſequent or relative to the Delivery. 


The antecedent Notice. 


Mr. Menager depoſes, That he remembers that Mr. Pierre Delamarre, 
ſurgeon at Paris, told the deponent, likewiſe to Mr. Giles ſurgeon, and, as he 
believes, to Mr. Mellet, likewiſe ſurgeon, that he had been acquainted before- 
hand of a ſtranger Lady, who was coming to Paris to lie-in ; and that this de- 
livery might be very advantageous to him the ſaid Pierre Delamarre, and that 
he would be very glad that the deponent himſelf aſſiſted at this delivery, which 
might be dangerous on account of the Lady's advanced age.“ 


Interrogated for the purſuers, depoſes, That Mr. Delamarre told the depo- 
nent, before the Lady's arrival at Paris, that he was beſpoke for this in-lying, 
and that he expected her, but does not recollect ſor how long time before Mr. 
Delamarre ſpoke to him, as above: That he does not remember that Mr. Dela- 
marre mentioned if it was by letters or otherwiſe that he was acquainted of this 
in-lying, but only that he told him before the Lady's arrival, that it would be 
an advantageous affair for him.“ | 


At his ſecond examination, after mentioning that he had promiſed to Dela- 
marre to be preſent at the delivery, he depoſes, ** That he does not preciſely 
remember the time at which he made this promiſe to Delamarre, but believes it 


was about the month of March or April, though he cannot exadly ſay,” 
| Q 2 © That 
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„ That Monſ. Delamarre ſpoke of this delivery ſeveral times in the Chanibre 
de Garde (of the Hotel Dieu) That he does not remember if Monſ. Giles and 


Monſ. Millet were preſent more than once When Monſ. Delamarre ſpoke of this 
delivery.“ 


That when Monſ. La Marre ſpoke of the ſaid delivery in the Chambre de 
Garde, in preſence of the deponent, Monſ. Giles, and, as the deponent believes, 
of Monſ. Mellet, he ſpoke of it as a delivery which was to happen.” 


The Circumſtances of the Delivery. 


Depoſes, That he was not preſent at the delivery, but that Mr. Delamarre 
afterwards told him, that the Lady was delivered of two male twins, and that he 
(La Marre) had been man- midwife.” 


Upon the croſs examination, depoſes, * That it was the day of or the day 
after the delivery that Mr. Delamarre told the deponent, that the Lady was 
brought to bed: That he was very angry that the deponent was not preſent at | 
it, that he had ſent to ſeek him :— That happily the work had been attended 
with all poſſible ſucceſs, although the Lady was advanced in years, and that it 
was her firſt delivery. Does not remember that Mr. Delamarre told him how 
long the Lady remained at Paris after her lying-in.” 


« That Mr, Delamarre told the deponent, in ſpeaking of the delivery, that 


it had been more ſucceſsful than he had expected, conſidering the age of the 


Lady; from which the deponent judged, that the delivery had not been ſevere : 


That Mr, La Marre told this to the deponent the day after the delivery, when 


they met, the deponent does not know where; and that he did not tell the depo- 
nent if the delivery happened in the day-time, or in the night,” 


« That he does not remember if La Marre told him, that he had obtained 
the permiſſion of the Lady, or of her huſband, that the deponent ſhould aſſiſt at 
he delivery.” 


That the deponent did not afk at Pierre La Marre the quarter, nor the 


houſe, nor the ſtreet where tbat Lady dwelt at Paris, and that the OO 
never knew it.” 
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* "That he did not afk Monſ. La Marre, if the delivery ſhould be kept ſecret, 
and La Marre did not announce it to him as a ſecret delivery.” 


&© That when La Marre begg'd the deponent to be preſent at the ſaid de- 
livery, the deponent conſented to be there; but that the deponent was not there, 
becauſe he was elſewhere in ſome place, of which he does not remember.” 


„ That when Mr, La Marre ſent to ſeek the deponent the day of the de- 
livery, he ſent to the deponent's houſe, but he was not at home.“ 


In the next ſentence, he ſays, ** That he believes that La Marre came him- 
ſelf, but that not having found the deponent, he did not leave any intimation in 
writing to acquaint him,” 


Purſ. proof, 
p. 962, D. 


— . 961, BD. 


In a little after, he depoſes, That it was the deponent's father who told — p. 961, F. 


the deponent that La Marre had come, and his father is now dead.“ 


«© That the deponent's ſaid father did not tell the deponent the place to which 
La Marre had begged him to come, becauſe he knew the deponent's repugnance 
to theſe kinds of operations. 


Deſcription or Account of the Lady. 


„That Mr. Delamarre ſpoke to him of this affair, as being ſomewhat extra- 
ordinary on account of the advanced age of the perſon :— That he did not tell 
him ſrom what country the Lady came, but only that ſhe came from afar, 
and from beyond ſea, and laſt from Rheims: — That Mr, Delamarre ſpoke of this 
Lady whom he had delivered as a Lady of great family, without mentioning the 
name; and that he had expected great advantage from it.” 


Upon the croſs examination, depoſes, That from the manner in which 
Delamarre ſpoke, the Lady was about forty-eight years old, though he did not 
tell him her age preciſely ;—Fhat when Mr. Delamarre told him, that the 
aforeſaid Lady was from beyond the ſea, he did not aſk him of what country the 
was, and that he did not know :— That he did not aſk nor know, and that 
Mr. Delamarre did not tell him if the Lady's huſband was with her at Paris, but 


only that ſhe was a married woman. 


A | The 


Def. proof, 
p. 527, A. 


— p. 528, A. 


. 529, E. 


Purſ. proof, 
p. 962, B. 


Def. proof, 
p. 526, F. 
— - 527, A. 


Purſ. proof, 
p. 969, D. 


Def. proof, 
p-. 527, B. 


— p. $30, A. 
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The Time of the Delivery. 


«© That it may be about ſixteen or ſeventeen years ſince this delivery happened, 
the deponent not remembering preciſely : — That he thinks he recollects it was 


towards the end of the Spring, or in the months of June or July, ſo far as he 
can remember.” 


At his ſecond examination, upon a queſtion put to him on the part of the 
defendant, he depoſed, ** That the delivery of the Lady from beyond the ſea 
in queſtion happened after the deponent's return from the army, which was, 
as he has already ſaid, in the year 1747 ; that otherwiſe he would not have had 
knowledge of it ; that is to ſay, if the delivery had happened while the deponent 
was at the army, Mr, Delamarre could not have ſpoke to him of it in the time,” 


The Houſe where the Delivery happened. 


c That Mr. Delamarre did not tell the deponent preciſely in what place, or 
in whoſe houſe, the Lady was delivered, becauſe he was piqued on account of 
the deponent's not being preſent at the delivery; but that the ſaid Mr. Dela- 
marre had ſeveral lyipg- in houſes (depots) where he brought women to bed: 
That he had ſome places of this kind near the Hotel Dieu, in the quarter of St. 
Andre des Arts, and in the quarter of St. Honors; and the deponent ſuſpects 
this delivery may have happened in the quarter of St. Andre des Arts, becauſe 


he ſaw Mr. Delamarre ſundry times turn to that ſide in taking the ſtreet de PEpe- 
ron, which leads into the ſtreet de Pam,” 


Upon the croſs examination, he depoſed, „ That Mr. Delamarre did not tell 
him in whoſe houſe the Lady was brought to bed, but believes only, as he has 
ſaid already, that it was in the quarter of St. Andre des Arts,” 


At the ſame examination, he depoſed, © That when he met Mr. Delamarre 
coming from St. Andre des Arts ſtreet into the ſtreet de V'Eperon, the ſaid 
Mr. Delamarre never told the deponent that he was going to Madame le Brun's, 


eſpecially as he never mentioned to the deponent where the ſaid Madame le Brun 
lived,” 6 b a 


Circum/tarices 
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Circumſtances ſubſequent or relative to the Delivery, 


e That Mr. Delamarre told him, that one of the children of that ſtranger Def. proof, 
Lady had been entruſted to his care: That he put the child out to nurſe in the“ 8“ Py 
neighbourhood of Paris, towards Belville or Menilmortan, and that he expected 
it would turn out greatly to his advantage. Adds, That the ſaid Mr. Delamarre 
had the care of ſeveral other children, and paid thoſe who kept them ; but he 
ſpoke to him more particularly of the ſaid ſtranger Lady's child :—That he told — p. 5:8, B. 
him, that one of the twins was delicate, and probably it was the one who re- 
mained at Paris, and was entruſted to his care,” 


Upon the croſs examination, he depoſed, That he has frequently taken a walk — p. 532, A. 
along with Mr. Delamarre towards Menilmontan, but Mr. Delamarre did not 
mention to him, that the child entruſted to his care, and ſpoke of above, or any 
other child, was at nurſe in that diſtri,” 


In the continuation of the ſame croſs examination, he depoſes, “ That he — p. 529; E. 
does not recollect that Mr, Delamarre told him, that ſecrecy had been recom- 


mended with reſpect to this delivery, and with reſpect to the place where the 
child had been put,” 


© That he does not remember that Mr, Delamarre told him for how many ———— F. 
months he paid the nurſe's fee, nor at what time the child was taken away, nor 
to whom he gave it; but remembers only, that Mr. Delamarre told him, that 


he had no longer his penſioner, and that he always: expected great advantages 
from it.” 


« That Mr. Delamarre never told him, that he had wrote to the father and — p. 532, B. 
mother about this child, and that they never entered together into ſuch details.” 


« That Mr. Delamarre never told him, upon whoſe recommendation he had — p. 541, E. 
been employed in this delivery.” 


At his ſecond examination, when called upon by the plaintiffs, he depoſed, purf. proof, 
That he does not know of any woman of condition who was delivered by !“ 963, Ge 
Pierre La Marre, except the Lady from one of the provinces, and the Lady 
from beyond ſea, of whom the deponent ſpoke in his former depoſition : That 
the deponent never heard Monſieur La Marre ſpeak of his having delivered any 
foreign Lady, except the ſaid Lady from beyond ſea,” 


E 


My Lord, 


1 the Letters which I have had the honour to addreſs to your 
Lordſhip ſhall happen to fall into the hands of perſons accuſtomed 
to the inveſtigation of facts, and willing to take the trouble of read- 
ing the full diſcuſſion that has been given of Menager's teſtimony, 
they will probably be ſurpriſed to find me at ſo much pains to com- 
bat ſuch a mere ſhadow of Evidence; There can be little merit, I 
own, in gaining a victory, where the conqueſt is ſo eaſy ; but 1 
have this apology to offer, that it was upon this man's teſtimony, 
ſuch as it is, that your Lordſhip, in the deciſion of one of the moſt 


important cauſes that has at any time appeared, chiefly founded your 


opinion, and contended for the reverſal of the ſolemn judgment of 
the Court of Seſſion. 


Nor is this the only apology I have to offer; for the encomiums 
beſtowed on Menager's Evidence, and the arguments uſed in favour 
of his credibility, were ſo intermixed with injurious conjectures and 
inſinuations, and ſometimes direct aſſertions, greatly to my preju- 
dice, that it became neceſſary for me, in the firſt place, to expoſe 


to view, the untenable ground your Lordſhip had occupied, in de- 
fence of which this ſacrifice of me was attempted. 


If the facts were not ſo recent, and ſo well known, any inſinuation 
that your Lordſhip had paid regard to ſuch a teſtimony as that of 
| | P _ Menager, 
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Menager, and ſtill more, 4ny inſinuation that you had made it out- 
weigh all the other evidence in the caufe, and that it was upon this 
foundation you had raiſed the unmerited accuſations againſt me, 
might be conſidered as malicious miſrepreſentation; But I am con- 
fident, that, after due attention to what I have already ſtated, and 
am now about to mention, many who were preſent at this memo- 
rable deciſion, and even your Lordſhip, will do me the juſtice to 
acknowledge, that I impute not to you any aſſertions or arguments 
but ſuch as really fell from your lips ;—They made too ſtrong an 
impreſſion on my memory ever to be obliterated ; and if I had ſtood 
in need of any aid in the recollection of what ſo deeply concerned 
me, the frequent opportunities I have had of talking over this matter 
with many of my friends, who gave particular attention to your rea- 
ſoning, would have afforded me that aſhſtance; I have had the aſ- 
{iſtance alſo of ſome notes that were taken of your ſpeech ;—for notes 
there were taken, notwithſtanding the well-judged anxiety which 
your Lordſhip, at the meeting of the Houſe on the morning of the 
deciſion, expreſſed for preventing any notes being taken that day 
in this cauſe. 


Having conſidered the intrinſic merits of Menager's teſtimony, 
and brought it to the teſt of a comparifon with ſome of the capital 
and indiſputable parts of the evidence in the cauſe, I muſt now beg 
leave to conſider a little, what may be called the artificial aids, to- 
which your Lordſhip had recourſe for ſupporting the teſtimony of 


this witneſs, 


You repreſented his evidence, as deriving great ftrength and cre- 
dibility from his own aflertion, that he had told his ſtory in the 
ſame manner to me and others from the beginning ; You ſaid, that 
this aſſertion, though made in my preſence, was uncontradicted, 
and hence concluded that 1t muſt be true; Yow went ſo far as to 
deliver it as your opinion to the Noble Lords, that it was competent 

for 
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for mg though a party in the cauſe, and the eonduQor of it, to 
have produced myſelf in evidence againſt Menager, for proving that 
he had told a different ſtory in the beginning; and that as I had not 
done fo, it muſt be preſumed that I affented to the truth of what he 
had ſaid; and from theſe premiſſes you deduced ſeveral ingenious 
arguments in ſupport of his teſtimony, and to the prejudice of the 
party whole intereſts you oppoſed, 


To theſe aſſertions, and to the whole of the argument on this point, 

there were ſo many obvious and ſatisfactory anſwers, that it is dif- 

ficult for me to perſuade myſelf that all of them had eſcaped your 
Lordſhip's obſervation. 


One general anſwer, which takes in the whole of this matter, 
muſt be an obvious one, vig. That if it appears, as I think it neceſ- 
ſarily muſt, from the Evidence of Sir John Stewart, and from the 
whole ſtate of facts and arguments contained in the papers for the 
plaintiffs, that Lady Jane Douglas never was delivered by Delamarre, 
the friend of Menager, it became quite immaterial, whether Me- 
nager had told his ſtory in the ſame manner from the beginning, or 
not: ſo that, admitting it to have been competent, it was unneceſſary 
for me to appear in evidence, in order to contradict this man's aſſer- 
tion with regard to his uniformity; nor could there be any occa- 
ſion for conſuming time in leading a proof, to ſhew that, in his 
extrajudicial converſations, he had from time to time varied in his 
narration. 


Upon this plain and deciſive anſwer, I ſhould have been inclined 
to reſt this matter as concluſive againſt the whole of the fallacious 
arguments made uſe of on this head, were it not that your Lordſhip, 
while you ſeemed to triumph in the ingenuity of theſe arguments, 
thought proper to mix with them ſome things, which, however 
civilly expreſſed, bore, in my opinion, a direct imputation on my 

EY character 
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character and conduct; I cannot permit any thing of this nature to 
eſcape, without giving it the anſwer it merits; and ſhall therefore 
beg leave to examine your reaſoning as ſhortly as poſſible; I do it 


with the more pleaſure, as it will tend to throw ſome light upon 
your Lordſhip's conduQt, as well as mine, in this cauſe, 


Let us firſt conſider, what additional credibility is due to a wit- 
neſs, from the circumſtance of his depoſing at his examination, that 
he had uniformly told his ftory in the ſame manner extrajudicially. 


When the veracity of a witneſs is ſuſpected, and the queſtion is 
put to him, Whether, upon other occaſions preceding his examina- 
tion, he had told his ſtory in the fame manner? is it to be expected, 
that fuch a witneſs will give any other than an afhrmative anſwer to 
ſuch a queſtion? Whether the witneſs be conſcious of the truth or 
falſehood of the ſtory to which he depoſes, his behaviour in ſuch a 
ſituation will be preciſely the ſame; for ſuppoſing him to be con- 
ſcious that he is depoling falſely, the perſon capable of acting this 
part can have no ſcruple to add one other falſehood to it, by ſaying 
that he had, upon former occaſions, uniformly told his ſtory in the 
ſame manner; There are even additional motives for this falſehood, 
ſince it would be furniſhing the means of an impeachment of his 
own teſtimony, were he to acknowledge, that upon former occa- 
ſions he had told a different or inconfiſtent ſtory; and any witneſs 
who could heſitate in giving this additional confirmation of his evi- 
dence, would have had much more heſitation to bring himſelf to 
the reſolution of giving the falſe teſtimony itſelf, 


Hence it is evident, that an aſſertion which is as naturally and 
neceſſarily the reſult of a falſe teſtimony as of a true one, can never 


with juſtice be appealed to, as a proof either for or againſt the truth 
of the ſuſpected evidence. 


In 


= 


In this ſituation Menager exactly found himſelf at the time of his 
examination ; He perceived that he muſt either acknowledge, that 
now or formerly he had departed from the truth, and ſo furniſh 
proofs of his own falſehood to defeat the very purpoſe of his teſti- 
mony, Or he muſt boldly aſſert, that he had uniformly told the very 
ſame ſtory from the beginning ;—Between theſe two alternatives 
there was no option ;— Was it then a fair argument, my Lord, to 
inſinuate, that the evidence of this witneſs derived great additional 
ſtrength and credibility from his own aſſertion, that he had told the 
ſtory in the ſame manner to me and others from the beginning? It 
is a thing indeed ſo very prepoſterous to prove the veracity of a wit- 
neſs by his own teſtimony in favour of that veracity, that it is 
amazing how your Lordſhip ſhould have been able to dreſs up this 


matter in the ſpecious manner ſo ſucceſsfully employed by you on 
the day of the deciſion. | 


As this argument, taken by itſelf, could not long have ſtood the 
teſt of examination, it muſt be owned, that your Lordſhip connected 
it with another circumſtance, on which you laid conſiderable weight, 
viz, That this aſſertion of Menager's was made by him in my pre- 
ſence at his examination, and had not been contradicted by me. 


If your Lordſhip meant that Menager's depoſition did not con- 
tain any contradiction on my part, it is certainly true; and for this 
plain reaſon, That it was impoſſible it ſhould ;. The depoſition of a 
witneſs can contain nothing but what proceeds from that witneſs 
himſe!f; and it might have occurred to your Lordſhip, that how- 
ever much I might be ſurpriſed at the effrontery of the man, when 
he maintained in my preſence a fact which I knew to be falſe, his 
depoſition could not contain upon the face of it, either any marks 
of my amazement, or any contradiction on. my part to his aſſer- 
tion. 

But 


. 

But I can appeal to ſeveral gentlemen of character who were pre- 
ſent, ſome of whom are known to your Lordſhip, I might even ap- 
peal to the agents then preſent for the other party, whether my 
amazement at the impudence and falſehood of this witneſs was not 
viſible, and ſtrongly marked? and whether at that very inſtant, as 
well as at other times afterwards, I did not acquaint them of my 
opinion of this witneſs, and of his having formerly told me a very 


different ſtory ? 


In the courſe of this cauſe, I have often had reaſon to regret, that, 
from the peculiar circumſtances attending it, the proof was taken 
upon commiſſion, inſtead of the witneſſes being examined in pre- 
ſence of the judges who were to decide upon the evidence; for, by 
the experience I have now had in the examination of witnelles, I 
cannot help being of opinion, that the veracity or falſchood of a 
witneſs 1s to be judged of by his manner and appearance, as much 
as by the words which proceed from his mouth; There never could 
have been a ſtronger inſtance of the truth of this obſervation, than 
in the caſe of Menager; for, in great ſincerity I aſſure your Lord- 
ſhip, and there are ſeveral reſpectable perſons, ſome of them of your 
Lordſhip's acquaintance, who will vouch for the truth of my aſſer- 
tion, that if this witneſs had been examined in preſence of the judges 
who were to decide upon his evidence, his behaviour at the time of 
his examinations in France was ſuch, as, with every judge of diſcern- 
ment and impartiality, would have totally deſtroyed any reliance 
upon what he ſaid; The truth 1s, he 1s a ſtrange abſurd fellow, 
much addicted to rodomontade, and who, from confuſion of head, 
as well as want of attachment to truth, and from a ſtrong deſire of 
mixing himſelf in matters of importance, is as apt to tell a falſe 
ſtory as a true one at any time, without taking other motives into 
the account; and I can appeal to the gentlemen preſent, concerning 
the ſtrange exhibition made by this abſurd man at his examina- 

tion, 
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tion, and whether it did not give the idea of a mountebank doctor 
addreſſing a popular audience, rather than of a man under any pro- 


per impreſſion of the ſolemnity of an oath, or at all anxious about 
the truth of what he gave in evidence? 


But your Lordſhip was pleaſed to ſay, that it was competent for 
me to have produced myſelf in evidence againſt Menager, for diſ- 
proving what he had aflerted ; and you even went fo far as to ſay, 
that I ought to have done ſo; —Both theſe propoſitions I beg leave 
to conteſt. 


In this great caufe, I was myſelf one of the plaintiffs, as guardian 
of the infant Duke of Hamilton ; and beſides this, your Lordſhip- 
knows, that I was the chief conductor of it from beginning to end. 
both in Britain and abroad. Now, it is an eſtabliſhed rule, according 
to the law and practice in Scotland, which regulated the proceedings 
in this matter, that a perſon ſtanding in that ſituation, though he is- 
at all times liable to be examined at the inſtance of the oppoſite party, 
cannot be produced as an evidence in ſupport of his own ſuit, or on 
behalf of the party whoſe intereſts are directed and conducted by 
himſelf. 


The reaſons of this wiſe regulation are abundantly obvious; but 

a contrary poſition I ſhould ſooner have expected from any quarter 
than from your Lordſhip; for it muſt be remembered, that at an 
early period, while the preliminary appeal was in dependance, in. 
the year 1764, your Lordſhip thought proper to Hang out terrors to 
the guardians of the Duke of Hamilton, for their inſtituting this 
fuit ;—Before the proof was taken, and before there was any oppor- 
tunity of your knowing the nature of the Duke of Hamilton's in- 
tereſt in this matter, you ventured to give an opinion in the Houſe: 
of Lords upon. what was not then before you, That the Duke of 
5 Hamilton 
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Hamilton had no intereſt in the queſtion of Mr. Douglas's birth, and 
you were pleaſed to intimate to his guardians, that they would be 
anſwerable for the conſequences to their pupil, and for any damages 
that might be found due, in the event that the attack upon Mr. 
Douglas's birth was found to be injurious ;—Your words were, 


% That it would be a matter to ſettle between the Duke of Hamilton 
e and his guardians, when he came of age.” 


I do not admit either the fact or the doctrine which was thus pre- 
maturely, and, I may be allowed to ſay, improperly advanced by your 
Lordſhip; but whether true or not, your own averment ought pe- 
culiarly to have barred your Lordſhip from maintaining, that one 
of theſe guardians could be a witneſs in this cauſe ; for whatever 
queſtions there may be, as to the nature of the intereſt which a 
guardian has in his pupil's cauſe, here was a ſolid perſonal and 
pecuniary intereſt eſtabliſhed by your Lordſhip, which would un- 
doubtedly of itſelf have been ſufficient to exclude the guardian from 
giving teſtimony in what you made his own cauſe, 


But your Lordihip knows, or might have known, that it is a 
point perfectly underſtood and eſtabliſhed in Scotland, not only that 
no perſon can offer himſelf as a voluntary, or what they call an 
ultroneous witneſs, but that a perſon ſtanding in the ſituation J did, 
of guardian, manager, and agent in the cauſe, is barred from giving 
evidence, unleſs called upon by the oppolite party: even the ſitua- 
tion of agent alone is attended with this conſequence: and this was 
ſo well underſtood by the parties in the courſe of taking the proof, 
that whenever any attempt was made by the one party to produce 
an agent as a witneſs, it was regularly oppoſed and objected to by 
the other; That objection ſtands even prefixed to Menager's exa- 
mination, upon information received, that he had in ſome reſpects 
acted as agent for the other party, and the method of cluding the 
objection was by a denial of the fact. 

Beſides 
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Beſides many great authorities in Scotland which I could product, 
and with which your Lordſhip is well acquainted, on the ſubje of the 
incompetency of ſuch evidence, I have one authority of a very re- 
ſpectable perſon in England, who was well ſkilled in the laws and 
cuſtoms of Scotland, and who enjoyed in both countries that high _ 
eſtimation which he merited, for his Knowlege, Truth, Honour, and 
Delicacy ; I mean the late Mr. Yorke. 


This gentleman, who was perfectly well acquainted with all the 
circumſtances of the Douglas cauſe, and who was greatly ſurpriſed 
and hurt by the fate of it, took occaſion to write to me a letter ſoon 
after the deciſion, a compleat copy of which ſhall be ſent to your 
Lordſhip, to ſhew how different his ſentiments were from thoſe 
which you delivered in the Houſe of Lords; at preſent it is ſuffi- 
cient to tranſcribe that paragraph of his letter which relates to what 
your Lordihip had aſſerted of the Competency of my appearing as 
evidence for contradicting Menager ; It is in theſe words: © You 
could not have given evidence, conſiſtently with the rules of the 
* law of Scotland, by which the execution of the commiſſion was 
* regulated; if you could, ſome circumſtances, which appear to 
* me of little weight, would have been explained.“ 


Mr. Yorke had always been of opinion, that Menager's evidence, 
and every thing relating to it, was a contemptible part of the proof. 
By the above extract from his letter, your Lordſhip will perceive 
ſome traces of this, and particularly that he knew it not to be com- 
petent for me to give evidence in this cauſe. —lt would have been 
ſtrange if Mr. Yorke, after ſo much experience of cauſes from Scot- 
land, had been unacquainted with what was ſo firmly eſtabliſhed by 
the law and praQtice of that country. 


But, my Lord, if it had been competent, there were reaſons againſt 
much a meaſure, which alone were ſuthcient to have reſtrained me ;— 


Q. | 'The 
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The indelicacy and impropriety of my appearing as a voluntary 
evidence, and in ſupport of a cauſe, with reſpect to which I ſtood in 
ſuch particular circumſtances, would have been with me decifiye 
againſt ſuch a flep. Soon 
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In this cauſe there were many incidents, where, if propriety 
could have permitted my appearing as evidence in behalf of the 
plaintiffs, my teſtimony in relating the true ſtate of facts muſt have 
been of real ufe to them, not only in ſhewing the falſehood of Me- 
nager, but in many other particulars relative to the conduct of the 
cauſe abroad; The incompetency of my evidence excluded all idea of 
offering it; but if it had been competent, an obvious reflection muſt 
bave occurred to me, that, from the peculiarity of my ſituation in 
this cauſe, my character was unfortunately too much at ſtake, even 
without my attempting voluntarily to intrude myſelf as a witneſs, 
whether in ſupport of evidence produced on the part of the plaintiffs, 
or in contradiction to that produced by the oppoſite party ;— The 
ſituation of guardian to the Duke of Hamilton, and that of conductor 
and agent of the cauſe, had rendered me ſufficiently the object of 
the malice and obloquy of the contending party, without my aſſum- 
ing the part of witneſs alfo in this cauſe: it was eaſy to foreſee the 
commentaries that would have attended fo indelicate a ſtep on my 
part; and it might have occurred to your Lordſhip, that I could not 
with decency expect credit, where I had become ſo much a party 
concerned; and therefore that I ſhould better ſhew my ſenſe of ho- 
nour by keeping ſilence, unleſs where I could ſpeak with ſome. de- 
gree of weight and credit, | 


Theſe reaſons would have been of themſelves ſufficient to pre- 
vent me from making any attempt towards giving evidence in this 
cauſe, and they are ſuch as ought to have reſtrained me, even if I had 
not been barred by the laws and cuſtoms of that country where the 
cauſe was to be tried in the firſt inſtance; and indeed, my Lord, 

| the 
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the reaſons are irrefragable ; for bad f been capable of any of the 
enormities which the other party, to ſerve their own purpoſes, en 


deavoured to impute to me, I might have been equally liable t6 tlie 
ſuſpicion of ſtretching an oath to foe a particular purpoſe. | : 


Though I never could think of the illegal attempt of becoming a 
volunteer in evidence, or of appearing as a witneſs on behalf of the 
Plaintiffs, I was ready at all times to undergo an examination, and to 
anſwer every queſtion that could be put to me by the oppoſite party; 
To them it was competent to call upon me in evidence; They knew 
they had a right to require my teſtimony ; and their true reaſon for 
not calling upon me to confirm Menager's aſſertion, or to give an 
account of what paſſed in the firſt interviews with him, was, that 
they knew from what I had declared all over Paris, and particularly 
to ſome of their own agents, at the time of Menager's examination, 
that this witneſs had given a falſe teſtimony, and moſt remarkably 


falſe, in the aſſertion of his having told me the ſame ſtory from the 
beginning. ' 


But, my Lord, though, for the reaſons above mentioned, I did; 
not and could not act as a voluntary evidence to contradict Menager, 
it was by no means a true repreſentation of the fact, that his aſſertion 
ſtood wncontradifted ; for, if your Lordſhip had attended to the proof, 
and to the papers in the cauſe, you muſt have perceived that his 

aſſertion is contradicted, not only by others, but even by himſelf. 


Any perſon who will take the trouble to compare Menager's depo- 
ſitions in the years 1764 and 1765, will find, that, beſides other 
inconſiſtencies, there is a remarkable contradiction in the account he 
giyes of our firſt converſations, 


In his depoſition 1764, he relates all the circumſtances which he 
conceived to be eſſentially connected with the delivery in queſtion, 
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and particularly depoſes to his knowlege of a connection between 
Delamarre and a Madame le Brun; and after relating ſeveral parti- 
culars concerning this Madame le Brun, and her daughter, he ex- 
preſsly depoſes, that, in the firſt and ſecond interviews I had with 
him, * he had related to me what he hath above depoſed.” 


As T was conſcious that Menager, both in this and many other 
reſpects, had given a falſe account of what had paſſed at the firſt in- 
terviews between us, there were ſome queſtions put by me to him 
on this ſubject, at the time when he was called upon to anſwer cer- 
tain interrogatories at the inſtance of the plaintiffs ; and theſe queſ- 
tions were made ſo ſpecial with regard to what had really paſſed in 
the firſt converſations with him, that I thought there was ſome 
chance that he would not have the aſſurance to deny the fact. 


In particular, as he had at our firſt conferences poſitively aſſured 
me, that he knew not nor ever had heard of a Madame le Brun ac- 
quainted with Delamarre, one of my queſtions to Menager upon this 
croſs examination was, Whether, in the firſt converſations with me, 
he had not expreſsly ſaid ſo? His anſwer is in theſe words (p. 970, 
purſuers? proof): © That in theſe converſations the: deponent did not 


« ſpeak of Madame le Brun, becauſe no queſtion was put to him: 
« with regard to Madame le Brun,” 


Another remarkable inſtance of the ſame fort of contradiction and 
falſehood occurs in a very material part of his depoſition, relative to 


the time when the delivery alluded to by hun ſhould have hap- 
pened. 


At his examination in 1764, he ſpecifies the time to have been 
then about ſixteen or ſeventeen years ſince that delivery happened; 


and this is one of the particulars which he depoſes had been related 
by him to me at our firſt conferences. 
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As this fame witneſs Menager, in the converſations I had with 
him in the year 1762, had given me a very different account, and 
particularly had referred the delivery then ſpoke of by. him to a 
much more early date, long prior to Lady Jane Douglas's arrival at 
Paris, I interrogated him at his examination in 1765, Whether, in 
the converſations between us in 1762, he and Mr. Giles had not 
told me, that it was at the Hotel Dieu that they heard Delamarre 
ſpeak of the delivery, and whether they had not then alſo poſitively 
ſaid, that the delivery they ſpoke of had happened at leaſt ſeventeen 
or eighteen years before the year 1762 ?. 


Menager, in anfwer to the firſt queſtion, depoſes, That, in 
& theſe converſations, Mr. Giles ſaid, that it was at the Atet 
%% Dieu that he heard La Marr ſpeak of the ſaid delivery.” And in 
anſwer to the ſecond queſtion, depoſes, That he does not remem- 
« ber, that in the converſations forefaid between Mr. Stuart, Monſ.. 
% Giles, and the deponent, the deponent or Monſ. Giles ſaid to 
&«& Mr, Stuart, that it was then ſeventeen or eighteen years ſince 
« the delivery which they had heard La Marr ſpeak of. Adds, That 
in theſe converſations there was no queſizon as to the tine, only as 
& to the fact. 


Thus it appears, from Menager's own account, that two very eſ- 
ſential parts of the teſtimony which he gave in 1764, viz. what re- 
lated to the period of the delivery, and all that related to Madame le 
Brun, and her connection with De/amarre, had neither of them been 
mentioned or ſpoke of in the converſations between him and me, 
which is directly in contradiction to that other aſſertion in his depo- 
fition, where, after ſpecifying the time of the delivery performed by 
Delamarre, and after mentioning his connection with a Madame le 
Brun, &c. he depoſes, That he had related the ſame things to me 
at the firſt interviews which I had wich him. 
| What 
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What reliance can there be on the teftimomy of a man who thus 
folemnly depoles to facts contradiory to each other? To which of 
theſe oppoſite aſſertions, one of which muſt neceffarily be falſe, does 
your Lordſhip chuſe to- give. your faith? Your attachment to this 
witneſs will probably lead you to gonclude, that if the one aſſertion 
was falſe, the oppoſite: one, alſo depofed to by him, was certainly 
true: but here again your Lordſhip's inference would be totally erro- 
. neous; for Menager, as if actuated by an antipathy to truth, has 


avoided and diſguiſed the truth in both of the contradictory accounts 
contained in his depoſitions. . 


The real fact is, that in the firſt conferences I had with this wit- 
neſs, much inquiry was made by me, as may naturally be imagined, 
both about perſons of the name of Le Brun, and concerning the pe- 
riod of any deliveries which either he or Mr. Giles had ever heard of, 
as performed by their friend La Marr ;—Both of them not only 
aſſured me, that they had no knowlege of any Madame le Brun in 
connection with. Delamarre, or of his acquaintance, but they both 
allo agreed, that the delivery which they had heard Delamarre 
talk of at the Hotel Diem, which is the only ground-work of 
Menager's ſtory, was a delivery which had happened at leaſt 
ſeventeen or eighteen years before the year 1762; in the recol- 
lection of which they were aſhſted by their knowlege of the time 
when they lived together in the ſame chamber at the Hotel Dieu, 
where the converſation happened; which place both Menager and 
Giles, as well as Delamarre and Mr. Melet, who is referred to by 
Menager as preſent at the converſation, had all of them left before 
the: year- 1748. 


Menager, in his laſt depoſition; has ventured to affirm, that in 
the converſations I had with him; there was no mention or queſtion 
about a Madame le Brun, or about the time of the delivery inquired” 

after. 


. 
after. Is it poſſible that your Lordſhip could give credit to him in 
theſe particulars? The very purpoſe of my going to Paris was to 
diſcover theſe eſſential perſons, La Marr the accoucheur, and Ma- 
dame le Brun, in whoſe houſe the delivery was ſaid to have hap- 
pened; and the great object of every inquiry muſt have been, to 
diſcover any traces of theſe two perſons, fo material in this affair, 
and who, from the facts alleged, muſt neceſſarily have been well 
acquainted with each other; Is it then probable or credible, that 
when my fole purpoſe of meeting with Menager and Giles muſt 
have been to learn from them, whether they had any knowlege of 
the delivery in queſtion, that I could poſſibly have omitted to in- 
quire of them, whether they themſelves knew the Madame le Brun 
in whoſe houſe and in whoſe preſence it was ſaid to have happened, 
or whether they knew of any perſon of that name who had been 
connected with La Marr? Or will it be believed, that if Menager 
had, in the firſt converſations with me, pretended to any knowlege 
of a delivery performed by his friend Delamarre at all reſembling 
that of Lady Jane Douglas, that I could poſſibly have omitted to put 
ſome queſtions to him relative to the date or period of that event; a 
circumſtance ſo indiſpenſibly neceſſary to be known, that without 


it every other circumſtance of correſpondence, ſuppoſing there had 
been many ſuch, could have been of no avail ? 


I ſay, my Lord, that the intrinſic evidence which Menager's own 
depoſitions afforded of his falſehood and ſelf-contradictions in the in- 
ſtances above mentioned, ſelected from a number of others, were of 
themſelves ſufficient to have ſhewn, that there could be no reliance 
upon this man's evidence; but much more were they ſufficient to 
have excluded your Lordſhip from laying ſo much weight upon 
the aſſertion, of his having told me the ſame things from the be- 
ginning, when you muſt have perceived, that he had depoſed 
to two contradictory accounts of this fact, and that the account 
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finally given by him was in 81 totally inconſiſtent and incres 
dible. 


It muſt alſo have appeared to your Lordſhip, upon peruſal of the 
proof, that the truth of Menager's aſſertions was expreſsly barred 
and excluded by the depoſitions of Meſſ. Giles and Melet, the two 
perſons to whom Menager himſelf appeals, as having been preſent 
with him at the Hotel Dieu when Delamarre ſpoke to them of the 
delivery. That converſation with Delamarre makes the ground- 
work of the depoſitions of all theſe three witneſſes; and it appears 
by the depoſitions of Melet and Giles, ſupported by the proof, as to 
the time when all of them left the Hotel Dieu, that the delivery 
then mentioned had happened ſome years before 1748; Their depo- 
ſitions with regard to the time of the delivery confirm the account I 
have given, as to what paſſed on that ſubject, in my firſt conver- 
ſation with Meſſ. Menager and Giles, and contradict the account 
given by Menager, who ſtands ſingle and unſupported, not only in 
his relation of what paſſed at our firſt conference, but alſo in the 
account he gave at his examination with regard to the time of the 
delivery, the circumſtance of twins, and that of its being the de- 
livery of an aged lady, and laſt from Rheims ;— circumſtances which. 
are not to be found in the depoſitions of Melet or Giles, and of which 
Menager himſelf was equally. ignorant at the time of my firſt inter- 


views with him, until he learnt them from myſelf, in che courſe of 
our converſation. 


The plain matter of fact is this; Menager's ſtory originally re- 
hted preciſely to the ſame delivery as that referred to in the depoſi- 
tions of Meſſ. Melet and Giles, which was a delivery that had either 
been performed, or boaſted of, in converſation by Delamarre, among 
his companions at the Hotel Dieu, ſome years before 1748; and 
Menager's original account of this-matter agreed with theirs, with 


reſpect 
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reſpect to the period of the converſation relative to that delivery 
Even with regard to the circumſtances of it, his firſt account contained 
no information of any material particulars, more than what appear 
in the depoſitions of Melet and Giles. This man Menager, however, 
after learning the particulars of Lady Jane Douglas's delivery, and 
after ſeeing the importance of that event, thought proper to inter- 
mix with the original ſtory, ſuch circumſtances of Lady Jane's de- 
livery, as he judged would be ſufficient to create a perfect reſemblance. 


It would be tedious, and unneceſſarily add too much to the length 
of this Letter, were I to give a full detail of what paſſed at the firſt 
interviews I had with this witneſs; I ſhall only mention one or two 
remarkable incidents that happened at theſe interviews, which, at 
the ſame time that they added to the conviction of my mind, that 
the delivery mentioned by him related not to Lady Jane Douglas, 
ſerved alſo to give me a decided opinion with regard to the genius 
and character of this man, on whole veracity, I had ſoon occaſion 
to perceive that there could be no reliance, 


In the beginning of my conference with Meſſ. Menager and Giles, 

I had abftained from acquainting them with the particular circum- 
ſtances of Lady Jane Douglas's delivery, wiſhing firſt to ſee, whe- 
ther, in the courſe of the anſwers to the queſtions put to them, any 
circumſtances might come from them ſpontaneouſly, that bore re- 
ſemblance to the circumſtances of the event in queſtion, as by this 
means, I ſhould be better able to judge of the truth and certainty of 
their knowlege. The anſwers I received from both of them, when 
examined in this'manner, convinced me that they had no. knowlegc 
of any thing relative to Lady jane Douglas's delivery, or of any 
delivery performed by Delamarre reſembling it; and as we temain— 
ed together ſome time after theſe queſtions were finiſhed, it ap- 
peared to me, that there could then be no harm in acquainting them 
of the declared particulars of the event which had given riſe to the 
preſent inquiry. In ſtating the facts, I had occaſion to acquaint 
R them 
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them of the name of the lady ſaid to have been delivered; The 
great family to which ſhe belonged; The large eſtate to which 
the child of that delivery might ſucceed; The age of Lady Jane; 
Her travels from - Aix-la-Chapelle to 8 and from Rheims to 
Paris, with the circumſtance of its being a delivery of male twins, 
&c. Theſe, I told them, were the aſſerted circumſtances of, this 
event, and that I had come to France to diſcover the truth, and to 
make a report either for or againſt the reality of the delivery, ac- 
cording as the true ſtate of facts ſhould authoriſe me. 


At the ſame time, I had taken care not to diſcloſe to them, whe- 
ther my wiſhes or intereſt were for or againſt the delivery; and 
accordingly Menager himſelf has depoſed, That he could not diſ- 
cover at theſe interviews whether I was for or againſt the delivery 
in queſtion, and that the only thing I aſked of him was, that he 
might tell the truth. I had alſo abſtained from any commentaries 
upon the anſwers given by Menager and Giles to my queſtions, re- 
ceiving the anſwers as they gave them, without diſcovering whether 
they correſponded to the event in queſtion or not; and it ſeemed 
to me, from the whole of Menager's behaviour at that time, that he 
had conceived a notion, that I rather wiſhed the proof to come out in 
favour of the delivery, Of this your Lordſhip will judge, by what 
Jam now to relate. 5 


When the particulars and importance of the delivery in queſtion 
had been diſcloſed, in the manner above mentioned, Menager's zeal 

to be of ſome uſe, or to have ſome concern in this affair, was viſibly 
increaſed ; The firſt ſymptom of it appeared in what related to the 
circumſtance of ?w:ns ; Until he had learnt from me that the delivery 
in queſtion was a delivery of #wzns, nothing of this kind had been 
mentioned or hinted at by him ; but after the information received 
as above, his language, in the courſe of the ſame day's converſation, 
came to this, that, upon recolleQion, he believed the delivery which 
he 
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he had formerly mentioned as performed by Delamarre was a de- 
livery of twins, though Delamarre naturally ſpoke to him chiefly 
of the child under his care.— Still, however, Menager did not that 
day venture to recollect that the Lady was aged, or had come laſt 
from Rheims ; for, by his anſwers in the preceding part of the con- 
verſation, he had barred himſelf from this, by declaring poſitively 


that he knew nothing about the perſon delivered, or from whence 
ſhe came. 


But the moſt curious and remarkable part of this man's converſa- 
tion, was what paſſed upon my ſhewing him the copies of the let- 
ters from Pier La Marr to Sir John Stewart; which letters Menager, 


in his depoſition, has acknowledged were ſhewn to him at this firſt 
interview, 


I aſked him, if he thought theſe letters reſembled the ſtile of his 
friend ? His anſwer was, that Delamarre was a remarkable bad writer 
and ſpeller, and he could not ſay whether he might not be capable 
of writing letters to that purpoſe ; but that, without ſeeing the origi- 


nals of his hand-writing, he could not judge whether theſe letters 
were his or not. 


I defired him to attend to a circumſtance in one of theſe letters, 
where Pier La Marr acquaints Sir John Stewart, that he had been 
ten months at Naples; and as Menager, in anſwer to a former 
queſtion,” had told me, that his friend never had been either at 
Naples or in Italy, I deſired to know from him, how we ſhould be 
able to account for La Marr's writing a letter of this ſort to Sir John 
Stewart;—The anſwer he gave, after thinking a little, was, that 
his friend was very much of a libertin, and that he had often ſuffer- 
ed by the maladie venerienne; and that as that diſeaſe in France often 
goes under the name of the maladie de Naples, from whence it came, 
La Marr, by the voyage de Naples, had probably meant to intimate 
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to his correſpondent, that he (Delamarre) had lately paf# le grand | 


remede pour la maladie venerienne. 


/ 


This anſwer was ſo remarkable, made ſuch an impreſſion on me 
and on Mr. Buhot, who was alſo preſent, and ſhewed us fo com- 


pletely the diſpoſition and character of this man, that it was impoſ- 
ſible for us ever to forget it. 


Without diſcovering to Menager whether his anſwer was ſatiſ- 
factory or not, I proceeded to aſk him, what could be the meaning 
of that other paragraph in the letter, where La Marr ſaid he in- 
tended to return to Naples, as ſoon as he found a friend to accom- 
pany him in the journey ?—Here he was a little puzzled; How- 
ever, at laſt he even found a ſolution for this; He faid, that proba- 
bly it was inſerted to diſguife the matter, in caſe his correſpondent, 
the father of the child, had occaſion to ſhew the letter to his wife or 
others, as by that means they would be more at a loſs to know the 


real meaning of the voyage de Naples, which was probably meant 
to be underſtood only by his correſpondent. 


What effect ſuch converſation would have had upon your Lord- 
ſhip, I will not pretend to ſay; but the effect it had upon me was 
certainly to convince me, that this was an abſurd, ſtrange, rattle- 
headed Being, defirous of mixing himſelf in an affair, which by 
that time he had learnt was of great conſequence, and ready to 


aſſert or invent any thing hkely to acquire him profit, or to give 
him an importance in this buſineſs, 


We parted without my expreſſing to him, whether he had given 
ſatisfactory anſwers or not; and as, in the courſe of the converſa- 
tion, he had learnt all the eſſential particulars of Lady Jane Dou- 
glas's delivery, he was qualified, in the next company where he had 
occaſion to mention that ſubject, to mend his original ſtory of a de- 


livery 
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livery performed by Delamarre, as much as he pleaſed, and to blend 
tt with the circumſtances he had now learnt of the delivery in 
queſtion. —This is the true ſolution of what is ſaid to have happened 
at the Prince de Turenne's, where Menager is ſuppoſed to have men- 
tioned ſome of the particulars of Lady Jane Douglas's delivery, 
which he had recently learnt from me, 


Being made certain, by what paſſed at this interview, that Me- 
nager had not any knowlege of a delivery performed by Delamarre, 
fuch as could correſpond with the circumſtances of that of Lady 
Jane Douglas, I never after this meeting with him in 1762 in- 
quired further about him; nor did I ever meet with him any where, 
till the day of his examination in 1764, excepting once, in Autumn 
1763, when I met him at the Hotel de Modene, in the apartments of 
Sir William Maxwell; at which meeting there were preſent ſeveral 
gentlemen, ſome of them Britiſh, who, from the converſation which 
then paſſed, conceived the ſame impreſſion of Menager's cliaracter 
and diſpoſition that I had done at my firſt conference with him. 


Theſe gentlemen, who had no intereſt in the cauſe, will, I am 
perſuaded, have no difficulty to allow me to mention their names, 
if neceſſary, and they ſhall be communicated to your Lordſhip as 
toon as you ſignify any with for information on this point; in the 
mean time, I may ſafely venture to aſſure your Lordſhip, that the 
falſehood and fingular character of this man Menager, appeared to 
all the gentlemen preſent in the ſame point of view as it did to me, 
and was frequently afterwards the ſubje& of our converſation. 


In the interval between my meeting with Menager in 1762, and 
this meeting in Autumn 1763, he had been in the hands of ſome 
perſons, very zealous friends of Mr. Douglas. It further appears 


from Menager's own depoſition, that he had the honour to be con- 
ſtituted 
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ſtituted body-ſargeon to a certain Gentleman, very nearly allied 
to Sir John Stewart; and though he (Menager) acknowledges, that 
it was the Douglas cauſe which gave riſe to this acquaintance and 
employment, yet he depoſes, (Purſ. proof, p. 967) © That they 
never entered into the detail of the Douglas affairs; therr conver- 


« ſations (according to the depoſition of this credible witneſs) did 
* always run upon medical matters.” | 


It was proved, that this ſame witneſs had, long before his exami- 
nation in 1764, been ſupplied with a printed memorial on the part 
of the defendant, which contained the whole hiſtory, on his part, 
in relation to the circumſtances of Lady Jane's delivery. Menager, 
in his depoſition, acknowledged that he had in his poſſeſſion ſuch 
memorial, which he had received from an agent for the defendant; 
and that he had alſo a printed memorial on the other fide, which he 
had found by accident; but, to prevent any ſuſpicion of his having 
received aſſiſtance from the contents of theſe papers, he aſſerted upon 
oath, * That he had never read neither the one nor the other of 
„ theſe papers.” This ſingular want of curioſity, conſidering the 
buſy and important part which this witneſs had aſſumed to himſelf 
in this conteſt, appeared not extremely probable, and ſerved only to 
increaſe the ſuſpicion of his having taken every aid to make the cir- 
cumſtances of his ſtory apply to thoſe of Lady Jane's. 


At the interview before mentioned with Menager in Autumn 1763, 
I was a good deal amazed, to find how much his original ſtory was im- 
proved ſince our firſt meeting in 1762, and could not help teſtifying 
my ſurpriſe. Still, however, it fell ſhort of what it afterwards 
amounted to, at the time of his examination in November 1764. 


What had paſſed at my firſt conferences with Menager and Giles 
was not only mentioned to our French counſel in the cauſe, both by me 


and 
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and by Mr. Buhot, the Inſpecteur de Police, who had been preſent with 
me, but it was a frequent ſubject of converſation in other quarters; 
There was ſcarcely a friend or particular acquaintance I had at Paris, 
who had not occaſion, at one time or other, to hear me talk of it, 
and particularly of the curious interpretation Menager had given of 
the meaning of the voyage de Naples performed by Pier La Marr ; 
The oddity of this circumſtance had made ſuch an impreſſion on me, 
that it became a ſubje of mirth with my friends, particularly with 
the French counſei, and was oftener repeated than would otherwiſe 
have happened, had it been leſs ridiculous. 


Your Lordſhip, taking it for granted, that Menager, in his firſt 
converſations with me, had told preciſely the ſame ſtory which he 
afterwards did on his examination, was pleaſed to build upon that 
ground additional ſuppoſitions ; Your expreſſions conveyed to the 
Houſe of Lords a very extraordinary ſentiment, intimating it as your 
opinion that I muſt have ſuppreſſed and concealed, even from the 
French counſel, what had thus paſſed with Menager, otherwiſe, you 
thought, that they would have ſeen that the delivery had been per- 
formed by Delamarre, and eould not afterwards have adviſed the 
action carried on before the Parliament of Paris.—You were alſo 
pleaſed to ſuppoſe, that, for a ſimilar reaſon, I had avoided calling 
upon him as a witneſs in that action,—Nothing could be more un- 
juſtifiable than both theſe ſuppoſitions. 


Your Lordſhip muſt have obſerved, that at my firſt conferences 
with Menager, there were two perſons preſent in company, Monſ. 
Giles and Monſ. Buhot, Inſpecteur de Police; and you muſt alſo 
have obſerved, that, from Menager's own acknowledgment upon 
oath, no arts of ſeduction or improper practices were ever in any 
degree attempted with him, by any perſon on the part of the plain- 


tiffs ; The only recommendation to ham from me, as he himſelf 
8 acknowledges, 
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acknowledges, was to tell the truth; neither was there any deſire 
or recommendation to him, or to any of the perſons preſent, to ſup- 
preſs their knowlege of facts, or to keep private what paſſed at theſe 
interviews. | 


It muſt, therefore, have been obvious to your Lordſhip, that there 
could be no ſcheme on my part to conceal any information received 
ſrom Menager ; You will hardly think me ſo void of underſtand- 
ing, as to have imagined, that what thus paſſed in the company 
of three indifferent perſons could remain a ſecret, eſpecially when 
none of them had been deſired to make a ſecret of it. 


But if I had been capable of ſo abſurd a ſcheme, the difficulty of 
ſucceeding in it was greatly increaſed by the preſence of the /n/pec- 
teur de Police, who had been appointed by the Lieutenant-General 
de Police to make diligent inquiry into this matter, and with a ſtrict 
injunction to report to himſelf a faithful account of any diſcoveries 
that might be made either for or againſt the truth of Lady Jane 
Douglas's delivery ;—A diſobedience to this injunction, or any un- 
faithful report made by the officer of police, might have becn fatal 
to him, and forfeited his office. 


If, in theſe circumſtances, Menager had given to Mr. Buhot and 
me any account that to us appeared amounting to a probability of 
Lady Jane's having been delivered by Delamarre, it might have oc- 
curred to your Lordſhip, that neither Mr. Buhot, in his ſituation 
with reſpect to the ſupreme Magiſtrate of Police, nor I with reſpect 
to the French counſel, would have ventured on fo fooliſh a project 
as to conceal it from them, becauſe it would have forfeited all credit 
with both, when theſe things came afterwards to be diſcovered, and 
there could be no chance of their not being diſcovered in the courſe 
of the conteſt, Beſides, as I muſt have wiſhed for the aſſiſtance of 
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the French counſel in the cauſe, I could receive no effeQtual aid from 
them, without informing them of all the evidence which had been 
dilcovered. 


Theſe particulars were under your Lordſhip's view at the time you 
made the ſuppoſitions ſo injurious to me; I will now beg leave to 
add the direct evidence of the French gentlemen themſelves, to- 
whom the direction and conduct of the action in France was prin- 
cipally entruſted; I mean Meſſ. D*Outremont and Danjou, two 
gentlemen of the higheſt reputation for integrity as well as abilitics 
in the profeſſion of the law, who would be an ornament to that pro- 
feſſion in any country, and whoſe private characters would procure 
to them the ſame reſpect and conſideration in England, as they enjoy-- 
at home. 


Your Lordſhip will ſind annexed, copies of two letters received by 
me from them, of which the originals are in my poſſeſſion, and at 
your command whenever you pleaſe to call for them; From theſe 
letters you will ſee a complete refutation of the inſinuations above 
mentioned that were ſo improperly thrown out againſt me; You will 
ſee that I had not failed to relate to theſe gentlemen what paſſed at 
the firſt interviews with Menager, and will perceive the impreſſion 
which the circumſtance of the voyage de Naples, that ſubject of mirth 
and pleaſantry amongſt us, had made upon them. 


By the ſame letters you will alſo diſcover, that inſtead of my 
avoiding the examination of Menager in the French action, I had 
frequently propoſed and preſſed this meaſure, | 


For the truth of this, I can appeal not only to theſe letters, and 
to the evidence of ſeveral gentlemen in France, but to a very reſpec- 
table Britiſh ſubject, who was at Paris at that time; I mean Mr. 


Pulteney, who had occaſion, as counſel for the Duke of Hamilton, 
| | 8 to 
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to be preſent at ſome of the meetings with Meſſ. D'Outremont arid 
Danjou, when I propoſed and preſſed this meafure ; and Mr. Pul-- 


teney was ſtrongly of opinion with me, that Menager ought to be 
examined in the French action. 


My reaſon for wiſhing Menager to be examined was, that from 
what paſſed at the firſt conferences with him, I had conceived a very 
bad opinion of the man ; I ſaw him to be of ſuch a compoſition, 
that if he fell into bad hands, or met with any encouragement, he 
would be ready to extend his evidence any length that might be 
deſired, and fo by ſome falſe ſimilitude endeavour to create a ſort of 
puzzle in the cauſe ; I gave it therefore as my opinion to the French 
counſel, that we ought to aſcertain the extent of his ſtory by a judi- 
cial examination in the beginning. 


Mr. Danjou was of the ſame opinion with Mr. Pulteney and me; 
but Mr. D*Outremont (the leading counſel in the whole conduct of 
the cauſe, and to whoſe opinion great deference was juſtly due) was 
of a different ſentiment, and gave ſuch reaſons in ſupport of his way 
of thinking, that my propoſal of examining Menager was laid aſide. 
This fact, and the reaſons given by Mr. D'Outremont, will appear 


to your Lordſhip, on the peruſal of the annexed letters from Meſſ. 
D'Outremont and Danjou. 


„ „ W You 0 


Fallacy in the Reaſonings founded on Menager's Aſſertious. 


HAVING ſhewn the falſchood of Menager's aſſertions in 
relation to what paſſed at my firſt interviews with him, I ſhall 
now beg leave to offer one general obſervation upon your Lord- 
ſhip's manner of arguing from the evidence of this witneſs; It-is 

| an 


1 
an obſervation which, by thoſe who attended to the mode of reaſun- 
ing adopted on the day of the deciſion, will be allowed to be a ſtriking 
one, though by ſome ſtrange fatality, and by the circumſtance of 
many Noble Lords being overpowered by the fatigue of the day, 
and by the crowd and inſufferable heat of the houſe, the fallaciouſ- 
neſs of the reaſoning eſcaped that day without animadverſion. 


Your argument was conducted in this manner; Without any real 
evidence, and upon the faith of Menager's aſſertion alone, your 
Lordſhip took it for granted, in the firſt place, that from the begin- 
ning he had given to me and others preciſely the ſame account of 
this matter, which he afterwards gave upon his examination in 1764 : 

Thence you made an inference, that the ſtory related by him of a 
delivery performed by Delamarre, with all the circumſtances of ſimi- 
litude to Lady Jane Douglas's conteſted delivery, muſt certainly be 
true in every particular; and after this rapid concluſion from falſe 
premiſſes, you then exulted in the compariſon which you made on 
the one hand, between the various circumſtances aſcribed by Menager 
to the delivery performed by his friend Delamarre, and, on the other 
hand, the known, or at leaſt the aſſerted circumſtances of Lady Jane 
Douglas's delivery. All this was ſo managed, that thoſe who had 
only a general knowlege of the cauſe muſt have imagined, that the 
principal, if not the only queſtion, was concerning the application 
of the circumſtances of the delivery mentioned by Menager, to the 
circumſtances aſſerted concerning that of Lady Jane. To this point 
chiefly you contrived to draw the attention of the Houſe; and 

then indeed there was a fine field open, which your Lordſhip did 
not fail to make uſe of.— With triumph you preſſed home upon 
your illuſtrious audience, the conformity and amazing ſimilitude 
between the circumſtances of the delivery contained in Menager's 
depoſition, and the circumſtances of the delivery in queſtion, — 
Each of them a delivery of fing, — Thoſe twins both males, — The 
mother an aged lady,—a foreigner, —a perſon of diſtinftion,—and laſt 
. | if | from 
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from Rheims. Thieſe you ſtated as a real foundation on which td 
form, a ſolid calculation of chances, by conſidering what an infinite 
number of chances there were, that this amazing concurrence of 
circumſtances ſhould not have happened, and in the ſame year too, 
to two different perſons; whence the concluſion, according to the 
known rules of probability, which muſt govern Judges in their opt- 
nions of events, was evident, that the delivery mentioned by Me- 
nager could be no other than the delivery of Lady Jane Douglas. 


When your Lordſhip made uſe of this plauſible reaſoning, very 
well calculated indeed to make a temporary impreſſion, and even to 
lead captive many of your hearers, for one day at leaſt, could it 
poſſibly be expected, that it was to ſtand the teſt of future examina- 
tion, or to eſcape altogether without detection? 


To deſtroy this chain of reaſoning, it might be ſufficient for me, 
eſpecially after the genuine ſtate I have given of the fact, to put 
this ſimple queſtion, Why did you ſo eaſily take it for granted, that 
Menager, in his firſt converſation with me, had ſpontaneouſly related 
to me all thoſe remarkable circumſtances of ſimilitude which were 
the ſole foundation of your argument? You had no manner of proof, 
no pretence of proof beyond his own aflertion, for this capital, this 
deciſive article; There were even many proofs before you which 
eſtabliſhed the contrary poſition ; and had I been called upon, which 
alone could have given me a right to ſpeak, and which, ſince you 
thought me a competent witneſs, it was your duty to have done, 
before concluding againſt the plaintiffs or me upon erroneous ſup- 
poſitions ; had I been called upon, I ſay, I could have produced many 
more proofs to the ſame purpoſe: I have now mentioned ſome of 
them, and ſubmit them to the impartial world; and had I never men- 
tioned them, your Lordſhip's rapidity (I am unwilling to make uſe 
of any harſher expreſſion) muſt have been equally unpardonable; ſince 
you built your whole fabric of argument upon an hypotheſis which 
was not proved, and which, as it was falſe, was incapable of proof. 


But 
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But on this occaſion, my Lord, 1 have reaſon to complain doubly 
of your conduct: Not only you took it for granted fo lightly, that 
Menager had from the beginning told uniformly the ſame ſtory, 
without any means of his learning (except from Delamarre) the cir- 
cumſtances of Lady Jane Douglas's delivery, but, after aſſuming 
this important fact, I am afraid it will be found, that your Lordſhip 
did not hold the ſcale of juſtice even; for I ſhall now make it ap- 
pear, that the ſame weight was not allowed to the ſame arguments 
on the ſide of the plaintiffs as on the ſide of the defendant. 


After aſſuming the material fact above mentioned, and after you 
had from thence concluded, that Delamarre certainly had performed 
a delivery of an unknown lady, attended with all the circumſtances 
related by Menager in his depoſition, the ſubſequent part of your 
reaſoning, for connecting that delivery with Lady Jane Douglas, was 
ſolid, and, if equally applied to the evidence on both ſides, unex- 
ceptionable: It is an undoubted truth, as your Lordſhip juſtly ob- 
ſerved, that Judges, in forming their opinion of events, and in 
deciding upon the truth or falſehood of controverted facts, muſt be 
guided by the rules of probability; and as mathematical or abſolute 
certainty is ſeldom to be attained in human affairs, reaſon and public 
utility require, that Judges, and all mankind, in forming their opi- 
nion of the truth of facts, ſhould be regulated by the ſuperior num- 
ber of the probabilities on the one fide or the other, whether the 
amount of theſe probabilities be expreſled in words and arguments, 
or by figures and numbers. 


When this doctrine, in another part of the cauſe, was applied by 
the plaintiffs to the Enlevements (or, in the Engliſh cant phraſe, the 
kidnapping ) of the children of Mignon and Sanry, for aſcertaining the 
foreign gentleman and lady by whom theſe children were carried off 
in the years 1748 and 1749; and when it was applied to the account 
in Godefroi's books, in the month of July 1748, relative to three 


perſons, for aſcertaining whether that account related to Sir John 
8 Stewart, 
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Stewart, Lady Jane Douglas, and Mrs. Hewit, your Lordſhip was 
not then ſo willing to admit this doctrine of probabilities; You there 
tried to avoid the effect of the argument, by laying hold of the word 
chance, or calculation of chances, which, in that part of the cauſe, 
ſeemed to offend your ear; and inſtead of attempting to overturn the 
ſolid foundations of the argument, your Lordſhip prudently evaded 
it by this facetious obſervation, * That ſuch arguments were better 
** ſuited to certain ſocieties in London, well known to ſome of their 
© Lordſhips, than to a court of judicature.” This ſtroke of pleaſantry 
was the amount of the feeble defence made upon that occaſion, 
againſt the preſſure of the accumulated probabilities, which ſo loudly 
proclaimed the children of Mignion and Sanry to have been carried 
off by Sir John Stewart and Lady Jane Douglas; and which aſcer- 
tained with ſuch force of conviction, that, on the roth of July 1748, 


ſhe, with her huſband and Mrs. Hewit, aCtually reſided at the Hotel 
de Chaalons, in the houſe of Mr. Godefro:. 


I ſhall not imitate your Lordſhip's example, by adopting in one 
part of the cauſe the doctyine of probabilities, and rejecting it in an- 
other; I ſhall readily agree, that if it were eſtabliſhed by ſolid and 
certain evidence, that Delamarre of Paris had, in the year 1748, 
made ſuch a delivery as 1s by Menager aſcribed to him, of an aged 
foreign lady of diſtinction, laſt from Rheims, who was delivered of 
twins, and theſe both males; I ſay, my Lord, that if the truth of 
theſe things were unqueſtionably aſcertained, and that the only doubt 
were concerning the application of that delivery, viz. whether it was 
the delivery of Lady Jane Douglas, or of another perſon, in ſuch a 
caſe, J have no difficulty to agree, that Judges might with a ſafe con- 
ſcience pronounce that delivery, ſo proved, to be preciſely the delivery 
of Lady Jane Douglas; unleſs there ſhould happen to be in the ſtory 
of the unknown lady ſuppoſed to be delivered by Delamarre, ſome 
circumſtances clearly inapplicable to Lady Jane; for, in queſtions of 
"this nature, one lingle circumſtance mncapable of apphcation deſtroys 
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the effect of any given number of circumſtances perfectly We 
and correſponding. 


Suppoſing no ſuch bars in the way, I ſhall admit, that dough in 
the whole of the ſtory, even as related by Menager, there is not, 
from beginning to end, any mention of Lady Jane Douglas or Sir 
John Stewart, or any deſcription of the perſon delivered, or of thoſe 
who attended her, nor any mention of their language, or the country 
to which ſhe or they belonged, yet the number of probabilities, 
from the coincidence of circumſtances above mentioned, conneQing 
that delivery with Lady Jane Douglas, would, in ſuch a caſe, be ſo 
far ſuperior to any chance, or, if that word happens to be ſtill offen- 
ſive, to any probability, of that delivery's relating to a different per- 
ſon, that I ſhould eſteem it the duty of a Judge to form his opinion, 


and to pronounce judgment on the fide to which the greater weight 
of probability inclined. 


When I have made this conceſſion in favour of your argument, 
it might with juſtice be expected, that your Lordſhip would be diſ- 
poſed to make a ſimilar conceſſion in what relates to the application 
of the Enlevements of the children of Mignon and Sanry, and the 
application of the account in Godefro!'s houſchold-books; for, ad- 
mitting it to be true that Delamarre had really and certainly per- 
formed a delivery, ſuch as is by Menager aſcribed to him, and with 
all the circumſtances of ſimilitude which that witneſs has beſtowed 
upon it; yet I do maintain, and will undertake to demon/trate, that 
theſe circumſtances, do not with more certainty eſtabliſh this delivery 
to relate to Lady Jane Douglas, than the circumſtances which are in- 
diſputably proved to have attended the Enlevements of the children 
of Mignon and Sanry, do eſtabliſh the fact, that theſe children were 
carried off by Sir John Stewart and Lady Jane Douglas; Or than 
the account in Godefro''s houſehold-book, commencing the 4th, and 


ending the 14th, of July 1748, with all the circumſtances attending 
it, does eſtabliſh the fact, that Lady Jane Douglas reſided in Gode- 


frot's 
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| frats houſe at the very time when the delivery i is ſaid to have ms 
pened in the houſe of Le Brun. 


Admitting, therefore, that Menager had ſpoken truth in every ar- 
ticle, and even in the aſſertion of his having told me the fame things 
at our firſt interview, and admitting that it were proper to give to 
his ſingle hearſay- teſtimony as ſtrong an effect as if it had amounted 
to complete and indiſputable evidence, the concluſions upon ſimilar 
grounds of probability, ariſing from both or either of the Enleve- 
ments, (where the eſſential facts are eſtabliſhed by a crowd of witneſ- 
ſes, having good cauſe of knowlege) and the concluſion ariſing 
from Godefro!'s houſehold and police books, (where there cannot 
be any conteſt about the facts whence that concluſion is drawn) were, 
ſeparately, each of them, ſufficient to overbalance any inferences in 
favour of Lady Jane's delivery, to be drawn from the facts contained 
in Menager's depoſition ; but when jointly co-operating to the ſame 
concluſion of no delivery in this caſe, the accumulated force of 
ſuch evidence, when united, was ſufficient to annihilate the circum- 
ſtances aſſerted in Menager's depoſition, to the effect at leaſt of ren- 
dering them totally incapable of any app/cation to Lady Jane Douglas. 
This would be the reſult, even though there had not been ſuch ſtrong 
proofs, that the delivery ſaid to have been performed by Delamarre 
had happened before the year 1748; which circumſtance alone was 
ſufficient to deſtroy any poſſible application of it to the delivery in 
queſtion, 


Would it not then have been more natural and rational, on your 
Lordſhip's part, to have doubted of the truth of Menager's ſtory, 
becauſe it was contradicted and overbalanced by all the certain and 
admitted facts in the cauſe, and by the concluſions ariſing from them, 
than to have doubted of all theſe facts and concluſions, becauſe con- 
tradicted, or meant to be contradicted, by the fingle teſtimony of 


this man, whoſe hearſay at beſt could never amount to legal evidence ? 
Muſt 
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| Muſt it not have occurred to your Lordſhip, that there was a 
ſimple and natural ſolution of the puzzle, if any did ariſe, from 
the pretended ſimilar circumſtances of a delivery mentioned in this 
man's depoſition, viz. That the correſponding circumſtances of his. 
ſtory. were founded in fiction, and had been moulded upon the 


intelligence he had got, of the aſſerted circumſtances of the con- 
teſted delivery? 


In your ſpeech in this very cauſe, you took occaſion to acquaint 
the Houſe, that there ſeldom came before you a cauſe of any conſe- 
quence, without your perceiving inſtances of perjury ; Might not 
your Lordſhip then in this caſe, with great propriety, have ſubmitted 
to conſideration this plain queſtion, Whether is it more probable, 
that this ſingle witneſs Menager may have told a lie, or, that all 
the various facts and written evidence in the cauſe, which oppoſe the 
truth of his ſtory, have been fabricated ; and that ſuch numbers of 
reſpectable and diſintereſted witneſſes, concurring with theſe proofs, 
and with each other, have all of them been guilty of falſehood or 
perjury ? od 


It is, no doubt, in the nature of things, poſſible that both of theſe 
contending proofs might have been founded in truth ; that is to ſay, 
it might be true, that Lady Jane Douglas had no delivery, and at the 
ſame time true, that Menager's friend Delamarre had delivered a fo- 
reign lady of twins, and that this delivery had been attended with all 
the ſtriking circumſtances of ſimilitude to the aſſerted circumſtances of 
Lady Jane's ſtory, without having in fact any real relation to her; 
but it muſt be owned, that the truth of bh thele propoſitions is in 
a very high degree zmprobable ; and therefore, that it is infinitely 
more probable, that the one or the other of the above ſcemingly op- 
polite propoſitions was fal/e, than that there could have happened 
to exiſt, at the ſame time, a juſt and true foundation for forming 
both theſe concluſions, ; 
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If this matter preſented itſelf to your Lordſhip's mind in the above 
natural and obvious point of view, the effect of it muſt have been, to 
incite your attention in a peculiar manner to the examination of this 
point; Whether the fads upon which the reaſonings on either ſide 
proceeded, and from whence the oppoſite conclſi ons were drawn by 


the plaintiffs and by the defendant, were, in 55 one cafe, equally 
well eſtabliſhed as in the other? 


In purſuing this mode of inquiry, your Lordſhip could not have. 
Filed to obſerve, that, while the eſſential facts, which ſtand as the 
baſis of the plaintiffs' reaſonings and concluſions, are either admit- 
ted, or proved by ſuch a cencurrence of witneſſes as puts them beyond 
all doubt or ſuſpicion, the facts, on the other hand, from whence 
the arguments for applying Menager's ſtory to the conteſted event 
of Lady Jane Douglas's delivery are taken, reſt entirely upon the 
veracity and aſſertions of this ſingle witneſs, whoſe relation of facts 
is rendered unworthy of credit, not only by his falſehoods, incon- 
fiſtencies, and ſelf- contradictions in many eſſential particulars, but 
by the ſtrong and irreconcilable contradictions which his teſtimony 
meets with, . from the evidence of Sir John Stewart himſelf; from 
the conduct both of Sir John and Lady Jane; from the forged let- 
ters; from the depoſitions of Melet and Giles; and from various 
other branches of evidence in the cauſe. 


The true and obvious concluſion from theſe premiſſes is, that, 
without the aid of any evidence to have been given by me for con- 
tradicting Menager's aſſertions, the ſolidity, and ſuperior force of 
thoſe branches of evidence in the cauſe, by which were eſtabliſhed 
propoſitions incompatible with the truth or application of this man's 
teſtimony, were in themſelves more than ſufficient to overbalance 
and diſcredit that ſingle and inconſiſtent teſtimony. 


Had 


. 
Had I not reaſon then, my Lord, to expect, that, inſtead: of in- 
dulging conjectures, and attempting to ſupport Menager at my 
expence, the force of truth would have induced you to commu- 
nicate to your audience this juſt obſervation, That, beſides the in- 
competency and impropriety of my offering myſelf as an evidence in 
this cauſe, there was this additional reaſon againſt that meaſure,-that 
the other certain facts, and eſtabliſhed proofs in the cauſe, had ren- 
dered my teſtimony ſuperfluous and unneceſſary ? 


If ſuch was the ſituation of the contending proofs, independent of 
my teſtimony, what confuſion muſt your Lordſhip feel on the recol- 
lection of theſe things? And if, notwithſtanding the greatneſs of 
your talents; you was yourſelf deceived, what compunction muſt 
you not feel, upon viewing the picture of unclouded truth, which 
I'have now ſet before you, and upon peruſing the ſimple relation 
of the facts, which ſhew the riſe and progreſs of thoſe. fiQtitious 
circumſtances, which have given birth to ſo much fallacious argu- 
ment, in the courſe of this conteſt ? 


«„ %* „ X % % * „* 


The Nature and Amount of certain injurious Reflections upon the | 
Conduct of the Canſe. 


THE complete faith which your Lordſhip was pleaſed to give to 
Menager' s teſtimony, implied not only a diſbelief of the whole evidence 
on the part of the plaintiffs, and an imputation on all the various 
proofs, which afforded ſuch ſtrong and powerful concluſions againſt 
the truth of the conteſted delivery ; but it was accompanied with 
conjectures, inſinuations, and aſſertions, highly prejudicial to my 
character and conduct. If founded in truth, theſe inſinuations were 
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of ſuch a nature, as muſt have reflected indelible diſhonour upon me: 
but if falſe, the world "ou Judge, © on On head that diſhonout 
muſt now fall. 


Without my having been examined, you made ufe of me, as a wit- 
neſs in ſupport of the truth of Menager's aſſertions; You maintained 
the competency, and propriety, of my appearing in evidence againſt 
him, to contradict his affertions ; As I had not done fo, one inference 
you made, was in favour of the veracity of this witneſs ; but the other 
inferences, and inſinuations of the blackeſt nature, though conveyed 
m decent language, were, That at the very commencement of the 
cauſe, I muſt have been ſtruck with the facts and circumſtances learnt 
from Menager, and convinced of the truth of his ſtory, as well as 
of the neceſſary application of it to Lady Jane Douglas's delivery; 
This joined with the falſe eonjectures already mentioned, where your 
lordſhip did me the honour to ſuppoſe, that I had concealed from 
the French council, the ſurpriſtng intelligence thus received from 
Menager; and, that for a ſimilar reaſon, I had avoided his exami- 
nation in the French action, made up indeed a very complete and 
and highly finiſhed picture of my conduct; and I had the mortifi- 
cation to perceive, that the picture thus compoſed, though entirely a 
work of imagination, did not fail to make a ſtrong impreſſion on 
many of the noble lords to whom it was that day exhibited. 


If I had been capable of the conduct thus directly or indirectly 
imputed to me, I ſhall readily agree, that I deſerved, not only to be 
deſpifed as a fool, for thinking it practicable to diſprove the reality 
of a delivery which really had happened, but to be abhorred as a 
monſter of wickedneſs, capable of acting ſuch a part, in oppolition to 
his own internal conviction; I ſhould have been guilty of ſuch a com- 
plication of crimes as is rarely to be met with; —Attacking, contrary 
to my own perſuaſion, the birthright and moſt eſſential intereſts of 
one innocent perſon who had done me no injury ;——The character 

and 
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and honour of his parents and others; — And, deceiving at the 
ſame time, thofe for whoſe intereſts I was aQing,—and thoſe in 
conjunction with whom, and by whoſe advice and affiſtance, it was 
neceſſary for me to carry on this conteſt, 


When your Lordſhip was diſtributing theſe inſinuations in that 
auguſt aſſembly, it was my fate to be preſent; and I confeſs that I was 
not leſs ſtruck with ſurpriſe, than inflamed with indignation, at the 
barbarity and injuſtice of your imputations. They were the more 
barbarous, that I had no means of redreſſing myſelf, nor was it poſ- 
fible for me to have foreſeen, that I was to be attacked upon this ground. 


If your Lordſhip, from your own feelings, had been poſſeſſed of any 
idea, how much, and how ſtrongly, a man who values his integrity and 
reputation more than life itſelf, muſt feel upon occaſions of this kind, 
I can hardly think, you would have been fo inhuman as to have 
branded me with thoſe accuſations, and before ſuch an affembly ; but 
if feeling for others be a ſtranger to your breaſt, how ſtrong, if you 
have any regard to your own weight and reputation with the public, 
muſt be the feeling for yourſelf, when it is anounced and proved to 
the world, that this attack, made by the Lord Chief Juſtice of Eng- 
land upon an innocent man, was altogether on falſe ground; and 
that the conduct of the perſon attacked, had been preciſely the reverſe 
of what it was upon that occaſion repreſented to have been. 


If, in deciding this great conteſt, any facts or circumſtances ap- 
peared to you material, which had not been ſtated or explained in 
the Caſes, or in the pleadings, it was your duty, my Lord, and in 
your power, to have called for an explanation of them, either from 
me, who attended at the bar, or from the counſel in the cauſe ; If 
I had been examined, and had given a falſe evidence, I could not 
poſſibly have been worſe uſed, than I was in this caſe, for having 
given no evidence at all; but when there were ſuch obvious means 

of 
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of learning, with certainty, What evidence I was in condition to 
give, it was your duty, I ſay, my Lord, to have abſtained from 
conjectures, and to have made uſe of theſe means, either by ſug- 
geſting to the council at the bar what points you wiſhed to have 
cleared up; Or by appointing an examination of me, which appoint- 
ment would have totally removed every objection or ſcruple, either 
of competency or delicacy, which had hitherto prevented my N 


ing as a witneſs, 


If either from error, or from any other motive; I had hitherto 
abſtained from appearing as a voluntary evidence, theſe ſurely were 
no reaſons for not requiring from me that teſtimony; A perſon 


acting in the manner 1 did, was not the leſs worthy of credit, that 
he Bag: not intruded with his teſtimony. 


If your excuſe for not calling upon me was, that you could not truſt 
to the evidence of one ſo deeply intereſted in the conteſt, that very 
excuſe proves the juſtneſs of the principle before mentioned, eſta- 
bliſhed in the law and practice of Scotland, with regard to the incom- 
petency of my appearing as an evidence. If on the other hand, you 
had no doubt of my telling the truth, there can be no excuſe for 
your not having required my teſtimony, if you thought this a material 
part of the cauſe; but ſtill leſs can you be vindicated in making uſe 
of me as a witneſs in ſupport of your favourite point of Menager, 
without examining me at all, and in aggravation of this, making 
inferences and inſinuations, as if I had perſevered in the cauſe, con- 
trary to what muſt have been my own conviction. 


This is an inference, I muſt be allowed to ſay, which your lord- 
ſhip was not entitled to have made, even if it had been aſcertained 
by my own, or by any other unqueſtionable evidence, that Menager 
really had, in the beginning, given to me preciſely the ſame account 
of facts and circumſtances, which his ſubſequent depoſition in 1764 

contained; 
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contained; for it has been already obſerved, that admitting the 
truth of every word in that depoſition, ſtill, upon balancing the 
proofs for and againſt the delivery in queſtion, thoſe which afforded 
fuch powerful concluſions againſt the truth of that fact, greatly 
overbalanced the concluſions ariſing from Menager's evidence; If 
this be ſo, would it not have been a more natural, as well as a more 
_ charitable ſuppoſition, on your Lordſhip's part, to have preſumed, 
that, when thefe proofs againſt the truth of the delivery, poured: in 
upon me from all quarters, they had inſpired that conviction, which left 
me no choice as to the conduct I was to purſue ? I ſay,. my Lord, that 
the juſt and fair preſumption inclined to this fide ; What ſhall we 
ſay then of an attempt, upon ſuch light grounds, not only to deprive: 
me of that fair interpretation, but alſo to eſtabliſh an opinion, that I 
had acted a moſt diſhonourable part, for ſuch it muſt have been, if 
in this cauſe I had acted contrary to my own conviction ? 


Hitherto I have procecded on the ſuppoſition of your Lordſhip's 
being totally in a ſtate of uncertainty, with regard to the evidence 
which I was in a condition to give upon this matter, but it would 


perhaps be an exceſs of good nature to continue that ſuppoſition 1 in 
all its extent. 


It muſt be preſumed, that your Lordſhip had carefully read the long 
memorials given into the Court of Seſſion, and the caſe to the Houſe 
of Lords, as well as the other papers in the cauſe ; If you did, you 
mult have perceived, that inſtead of aſſenting to the truth of Mena- 
ger's evidence, and aſſertions, every material part of them was ex- 
preſsly denied on the part of the plaintiffs, and the whole tendency 


of their arguments was to ſhow that there could be no reliance upon 
any one averment of this witneſs. | 


Your Lordſhip, I believe, had occaſion to know, during the 
r of the Appeal, that nothing was inſerted i in the plaintiffs 
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Caſe to the Houſe of Lords, or in their papers to the Court of Seſſion, 
particularly no aſſertion of facts, but what had either been drawn 
up by me, or which the gentlemen by whom they were drawn up, 
had inſerted with my concurrence ; The aſſertions contradictory to 
Menager's evidence, and the arguments on that head, might there» 
fore naturally have been underſtood by your Lordſhip, as ſo many 
poſitive aſſertions on my part, an oppoſition to what this witneſs had 
faid, and hence it was eafy for you to have perceived, what ſort of 
evidence 1 was. in condition to give, 7 likely ta give if called upon 
in this matter. 


Whoever takes the trouble of reading over the papers in the caufe, 
will be amazed to find, that your Lordfhip, after peruſing them, had 
ventured to maintain, or to take it for granted, that I had affented 
to the truth of Menager's aſſertions; There are in page 95 of the 
plaintiffs Ca/e to the Houſe of Lords, ſome paragraphs, which, of 
themfelves, were ſufficient to bar your Lordſhip from ſuch ſuppoſi- 
tions and arguments; A reference is there made to an aſſertion in the 
plaintiffs Memorial, which 1s repeated in the Ca/e, in theſe words: 
« If the reſpondents (i. e. plaintiffs) had thought it at all regular 
* or allowable, they could eaſily have produced witneſſes on their 
part, to prove accounts given by Menager, to many perſons both 
« Britiſh and French, who had converfed with him on the ſub- 


« jets mentioned in his depoſition, very different from the accounts 
40 he has there given; but they abſtained from this, becauſe they 
** thought it contrary to the genius of the law in Britain, to ſet 
up the extrajudicial converſations of a witneſs, in oppoſition to his | 
EC depoſition.” 


And further, it is there ſaid, ** That if it had been competent to 

40 bring a proof of the extrajudicial converſations of Menager, and 
« * parycularly of that converſation alluded to by bim, where Mr. 
2 | * Stuart 
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ce Stuart was preſent, the falſehood of Mr. Menagerſs aſlertion would 
© have been made manifeſt,” 


: 


Theſe paragraphs contained, not only a direct contradiction, on 
my part, to Menager's aſſertions, but they ſhewed, upon what prin- 
ciples it was, that the plaintiffs had abſtained from producing the 
evidence, which, if it had been campetent or atiowable, they could 
have produced, for proving the falſchood of this man's teſtimony, 
with regard to what had paſſed at the firſt interviews with him. 


If in theſe points we were under an error, was it not incumbent 
on your Lordſhip, when that error was ſo clearly pointed out to you, 
to relieve us from the miſtake, and to deſire to know from us, what 


that evidence was, which we had expreſsly aſſerted we were in con- 
dition to produce ? 


Was it proper, my Lord, was it conſiſtent with that dignity of 
character, ſo ſuitable to Judges in high ſituations, to avoid any 
examination of me, or even any ſuggeſtion to the counſel at the bar 
to ſpeak to theſe points ; yet, at the ſame time, to conclude againſt 
me, and againſt the plaintiffs, as if I had been examined, and upon 
examination had given ſuch evidence, as might have authoriſed every 
argument and inſinuation that was made uſe of to my prejudice; and 


all this contrary to the authority of the papers which were then in 
your Lordſhip's hands ? 


Theſe papers, indeed, did not contain any retutation of thoſe 
parts of the injurious inſinuations, by which 1 was ſuppoſed to have 
concealed from the French counſel, what had pafled at the firſt inter- 
views with Menager, and by which it was preſumed, that, from 
ſimilar bad motives, I had avoided this man's examination in the 
French action; It was impoſſible to expect, that either the papers, 
or the plcadings for the plaintiffs, ſhould have contained any refu- 
tation of ſuſpicions which had never been indulged or ventured upon 
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by the oppoſite party, in any ſtage of the cauſe; for which there 
was not the ſhadow of foundation, either in reality, or in any part 
of the volumes of proof; and which had never occurred, even to 
the imaginations of any of the various able counſel] employed by the 
defendant in the courſe of this conteſt : It was a diſcovery reſerved 
for your Lordſhip's ſuperior genus; and the communication of it 
was by your Lordſhip reſerved till that period, when no anfwer to it 
could be given, either verbally or in writing :—It was in your ſpeech 
which concluded the debate on the day of the deciſion, that theſe 
imputations againſt me made their firſt appearance. 


In vindication of your Lordſhip, it will be ſaid, perhaps, That, at 
the time of the deciſion, you had not examined ſo minutely the va- 
rious facts contained in the volumes of proof, or that the true ſtate 
of thoſe things which had given riſe to your ſuſpicions and imputa- 
tions, had not, at that time, been brought ſo completely under your 
view, as it has now been by what I have wrote :—This, my Lord, 
would be no ſufficient excuſe in the preſent caſe. A Lord Chief 
Juſtice, when making an attack upon a private man, in preſence 
of the moſt Hluſtrious aſſembly in the world, in a place where 
no defence could be made, in a place too, where that Judge 
enjoys the higheſt degree of confidence, (eſpecially in queſtions of 
appeal from the Northern part of this iſland) ought to be perfectly 
{ure, that he has. truth. and Juſtice on his fide, before he ventures to 
throw his poiſoned darts: The advantage of the ſituation from 
whence they are thrown, is fuch,.that they can ſeldom fail to prove 
mortal to thofe againſt whom they are directed, whether they be 
deſerving of that fate, or guiltleſs. 


It is painful to me, and not without much reluctance, that I find 
myſelf obliged to excite the public attention to your conduct in 
theſe particulars; Were there no other grounds to juſtify it, this 
addreſs. to your: Lordſhip would ſtand 2 upon this ground 
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alone, that you had forced me to it in defence of myſelf; and when 
compelled to this diſagreeable office, I have not attacked you by de- 
clamation, or rhetoric, or inſinuations, or general imputations ; I 
have employed only facts and arguments derived from the very 
eſſence of the cauſe which lay before me, and theſe arguments are of 
ſo very. ſtriking and obvious a nature, that they muſt make an im- 
preſſion. on the moſt prejudiced, and carry conviction even. to the 
moſt ignorant and unexperienced. 


I boaſt not of any ſuperior abilities in this diſcuſſion: I know how 
much I ſhould be overmatched by your Lordſhip, if ever the contro- 
verſy came to depend on that ifſue; but I find myſelf fo ſtrongly 
entrenched in the very nature of the ground, that I do not fear the 
utmoſt vigour of your aſſaults. 


In vain will you wrap yourſelf up in ſilenee, covered with the falſe 
appearance of diſdain: In vain will you affect ſcorn towards this 
expoſtulation from a private Gentleman; and, though I am proud 
only of my conſcious innocence and i integrity, I ſhall add, One whoſe 
birth intitles him, when provoked by injury, to feel no inferiority 
to your Lordſhip; and One poſſeſſed of as fair a fame as you your- 
ſelf enjoyed, even before the deciſion of this cauſe: I throw out 
this defiance in my own name before the world; and if no anſwer is 
given to it, (as I am confident none ſatisfactory ever can) the perſon. 
whoſe reputation you attempted publickly to murder, though then 
obliged to keep an indignant ſilence, will not go unlamented and 
unrevenged to his grave, 
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LETTERS referred to in pages 25th and 26th of the 
| preceding Letter. 


From Mr. Danjou. | 
| Paris, 20 Dec. 1770. 


E ſgay bon giẽ, Monſieur, au vent qui vous a retenũ ſur nos cotes, puiſqu'il vous 

a donne le tems de m'ecrire avant votre retour de Londres. Je ſouhaite que vous 

y joũiſſiea actuellement du bien que vous ont procure les eaux de Spa et le bon air de 

France. La reconnoiſſance d'un remede fi efficace, Vattachement et l'eſtime de vos 

amis doivent vous y rappeller, et rien ne me flatte plus que Peſperance de vous y 
revoir l'année prochaine. 


Nous n'y parlerons plus de cette malheureuſe affaire dont la pourſuite a preſque 
detruit votre ſante, et dont Vevenement a ſi cruellement blefſe votre coeur. Tout ce 
que vous m'en avez dit ici a augmen:e ma ſenſibjlite, et j'ai peine, en vous en Ecrivant 
encore, a retenir mes expreſſions ſur Vimputation qu'on s' eſt permis d'hazarder contre 
vous et vos conſeils. J'en ſuis principalement affect a Voccaſion de la depoſition 
de ce ridicule chirurgien nommé Menager, dont vous (caves que j'ai toujours regrette 
qu'on ne pũt depeindre la phiſionomie, Ja contenance, et l'embarras, lorſqu'il a parit 
devant les commiſſaites qui Pont interroge de part et d'autre, 


Je peux bien comprendre que, par des raiſonnemens captieux, on ait tente de tirer 
parti du langage Equivoque et obſcur que ce temoin a toujours affecté de tenir, mais 
je ne m*accoutumerai jamais a penſer qu'on ait pu propoſer, avec confiance, et avec 
ſucces, des preſomptions injurieuſes a votre perſonne, ſur ce que vous ne Vavez pas 
fait entendre a la Tournelle. Si vos Loix permettent de juger ſur des moyens de 
cette eſpece, elles doivent donner ouverture a bien des injuſtices, et il n'en fut jamais 
de plus grande, puiſqu'il eſt certain que lors de l'information a la Tournelle, vous 
etiez davis qu'il füt entendu. Je penſois comme vous, et ce ne fut que ſur l'opi- 
nion de M. D' Outremont que nous en abandonames le projet. 


Je me rapelle tres clairement, que vous nous fites obſerver que dans la premiere 
entrevue que vous aviez eu avec cet homme, il vous avoit parũ diſpose a realiſer 
par ſon eſprit romaneſque, Vavanture ſinguliere du pretendu accouchement de Lady 
Jeanne, que preſumant que vous étiez charge de chercher des preuves pour le con— 
ſtater, il vous avoit ſemble occupe d'en appliquer toutes les circonſtances a ſon ami 
La Marre; et que meme ayant été deconcerte par la repreſentation des fauſſes let- 
tres de ce La Marre qui faiſoient mention de fon voyage d' Italie et de Naples, il avoit 
infiſte a dire qu'elles pouvoient tres bien ctre de lui, quoiqu'il n'eũt jamais voyage 
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en Italie, mais que la mention de ce wyage de Naples toit une expreſſion alſcgorique 
pour faire entendre qu'il avoit paſſe par le remede Antivenerien, patce qu'en France 
on deſigne le Mul Vencrien, par Mal de Naples d'où on pretend qu'il y eſt vent, et 
d appelle voyage de Naples, l'abſence neceſſaire pour 8'en faire guerir. 


Toutes les abſurdites de ſa converſation vous firent croire, comme à moi, qu'il 
ſeroit bon de fixer le recit fabuleux de Vimagination de cet homme avide de choſes 
fingulieres, mais M. D'Outtemont nous fit ſentir, que ce ſeroit preſque manquer de 
reſpect à la juſtice, que de pourſuivre un temoin dont le temoignage ſeroit contredit 
non ſeulement par ſes propres circonſtances, mais par le temoignage contraire de 
la veuve de La Marre qui cloignoit toute idee de vrayſemblance que ſon Mary eũt été, 
ou pi eètre Paccoucheur de Lady Jeanne; par la preuve évidente de la fauſſeté des 
quatre lettres a lui attribuees ; par tous les faits ſans nombre excluſiſs de la poſlibilits 
de Vaccouchement ; et encore plus par la certitude moralle que nous avions de con- 
ſtater par Vinterrogatoire du Chevalier Stewart, que Pierre La Marre, ami de Menager, 
n' ẽtoit point celui qu'on pretendoit avoir Ete l'accoucheur de Lady Jeanne; Nous 
heüũmes, en effed, cette certitude par les reponſes du Chevalier Stewart, qui furent à 
nos yeux autant des menſonges groſſiers, mais excluſifs de I'ami de Menager pour 


haccoucheur en queſtion, et nous nous confirmames dans opinion de Mr, D'Outte- 
mont pour ne plus penſer a le faire entendre. 


Qui auroit jamais pu prevoir que cette deliberation priſe par conſeil, par amour de 
la verite, et par reſped pour la juſtice, eut pi donner lieu contre vous, Monſieur, a 
une conjecture injurieuſe et calomnieuſe, et encore plus, qu'elle eut pi etre Ecoutee 
et ſuivie de ſucces ?—mais je me livre bien inutilement a mes reflexions, Vaffaire eſt 
jug&e ; I faut reſpeCter en ſilence les jugements contre leſquels la loi n'ouvre point 
de voie de retours, et cette ouverture de cœur entre nous n'y changera rien. 


Oubliez done, Monſieur, Iinjure et Vevenement qui a confondu toutes nos eſpe- 
rances. Ce weſt certainement pas vous qui avez rien perdu dans Veſtime des gens 
d'honeur ; pendant tout le cours de Ja pourſuite de cet important et memorable 
proces, vous conſerverez toujours leur temoignage avec celui de votre conſcience. 
Je peux meme dire que s'il Etoit quelque fois poſſible. de manquer par exces de de- 


licateſſe, vous auriez peutetre a vous reproeber d'avoir trop pris de precautions pour 
ne pas encourir Þ apparence meme du ſoupgon, 


Te fais mille 9888 complimens a Mr, votre frere et à tous vos amis dont 


le ſouvenir ne me rapelle que IhonnetetE et la candeur qui m'ont inſpire pour la vie 
Fattachement et Veſtime avec leſquels je ſuis, 


Monſieur, | 
Votre tres humble et tres obeiſant ſerviteur, 
(Signe) DANJOU, 
Recevez les remercimens et les complimens bien ſinceres de toute ma famille, 
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] Al recu, Manbeur, la lettre PEE vous m'avez honore, par laqu' elle je vols que vous 

eres arrive a Londres en bonne ſante. Le ſejour trop court que vous aves fait 
a Paris, et les entretiens que nous y avons eu, ont renouvellé mes regrets et ranime ma 
ſenſibilite ſur Vevenement fatal de la cauſe que nous avions defendu avec tant de con- 
hance: ala premiere nouvelle que j'en recus dans le tems, j'en fus ſaiſi d'ẽtonne- 
ment, ſans pouvoir comprendre les motifs qui ont pſi determiner un tribunal fi 
reſpectable, et ce que vous m'en avez dit n'a rien diminue de ma ſurpriſe, 


Tous les faits qui ont &te Eclaircis dans VinſtruRtion de cette grande affaire, ont 
tellement multiplié les preuves de la ſuppoſition d'etat dont il 8'agiſſoit, qu'il eſt im- 
poſſible que leur reunion n'entraine la conviction de tout eſprit raiſonable et attentif, 
La multiplicite de ces preuves, et la force quelles ſe pretent mutuellement, eſt mèmo 
une eſpẽce de prodige, et devoit ẽtre une occaſion pretieuſe pour la juſtice de faire 
triompher la verite. Toutes et chacune des circonſtances qui ont precede, accom» 
pagne, et ſuivi le pretendii accouchement de Lady Jeanne Douglas en excluoient la 
poſſtbilitẽ, et en prouvoient la ſuppoſition, avee tant d'evidence, qu'avec quelque ſeru - 
pule qu'on appretiat toutes ces inductions, il n'etoit pas poſſible qu'on n' en fut per. 
luade. 

Cette reflexion, Monſieur, dont je ſuis penetre, me fait croire, qu'on ne peut attri- 
buer la diſgrace que vous avez eprouvee, — — injuſtes qu'on a pi 
prendre ſur le caractere de vos temoins, et ſur la nature des recherches et des de- 
marches qui ont ẽté faites pour les produire; or c'eſt-la ce qui m'afflige le plus. 
Quand je me rapelle, que j'ai ẽtẽ, ainſi que M. Danjou, confident et conſeil de toute la 
conduite que vous avez tenue, que nous avons pour ainſi dire guide vos pas, et que 
lifant ſans ceſſe dans le fonds de votre penſce, nous n'y avons rien vi} que dg 
conforme aux ſentimens-d'honneur dont nous faiſons profeſſion z Quand je me rapelle, 
que fi nous avions quelque reproche a vous faire, c'6toit peutẽtre de porter trop loin 
la delicateſſe ſcrupuleuſe qui domine dans votre caraQtere, pourrols- je n'ctre pas. 
touche de voir que la calamnie 8'eſt jointe a Vinjuſtice ? 


Dans une affaire de cette nature, la reputation des perſonnes qui Pont conduit no 
peut manquer d'influer ſur Vopinion des juges, nous avions fait choix pour entre» 
prendre et pourſuivre celle-oi des conſeils les plus Eclaires et les plus integres 
c'eſt auſſi ce que vous avez principallement conſiderẽ dans les tEmoins que vous avea 
produits; mais la confiance qui nait de la bonne reputation des perſonnes ne peut 
6*entendre juſqu'a une nation Etrangere od elles ne ſont pas connues, On y 2 
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_ regards comme ſuſpeAs des temoins qui ſont reconniis ici pour tre irreprochables, 


et au contraire on aura ajoute foi a d'autres produits par votre adverſaire qui n'en au- 
roient merite ici aucune. 


Le S* Menager par exemple, a fait des depoſitions abſurdes et romaneſques : Les 
premiers diſcours qu'il vous tint, avoient fi peu de rapport au ptẽtendũ accouchement 
de Lady Jeanne Douglas, et ẽtoient ſi fabuleux, que je fus le premier a vous detourner 
de Videe que vous aviez de le faire entendre dans la procedure de la Tournelle du 
parlement ; et les dẽpoſitions qu'il a fait depuis ſont en effet dementies par toutes les 
preuves du proces. Seroit-il poſſible qu'on 8'y fut arrete, et qu'on vous ait fait un re- 
proche de n'avoir pas fait entendre ce temoin a la Tournelle ? Si cela eſt, je vous 
dois la juſtice de reconnoitre que c'eſt moi qui en ſuis la cauſe innocente, n'ayant eu 
d'autre motif en vous conſeillant de ne pas le faire entendre que le reſpect qu'on doit 


a la juſtice z et fi ce temoin avoit Ete connũ a Londres, comme il Veſt a Paris, fa 
depoſition n'auroit pas pil y faire impreſſion, 


C'eſt done, Monſieur, a Veloignement des lieux que jattribue la fatalite du juge- 
ment que vous avez Eprouve, et qui auroit ẽtẽ tout different en France où la verite ẽtoit 
connũe dans ſa ſource, Mais quoi qu'il en ſoit, nous aurons toujours la ſatisfaction 
de nous rendre Pun a l'autre le temoignage d'une conduite irreprochable: Si cette 
affaire Etoit a recommencer, je ne pourrois m'aſſocier de conſeils plus ſages que ceux 
que nous choiſimes dans le tems, et vous, Monſieur, vous conduire avec plus de 
droiture et d'honneur ; ainſi nous n'avons point de reproche A nous faire, et j'aurai 
toujours retire de cette correſpondence l'avantage de connoitre I'homme du monde 
qui merite le plus d'eſtime, et à qui j'ai vouè le plus ſincere attachement, 


C'eſt avec ces ſentimens que je ſuis pour la vie, 
| Monſieur, 


Votre tres humble et tres obeiſſant ſerviteur, 
(Signe) D'OUTREMONT. 


Agrees Monſieur les reſpectueux complimens de toute ma famille qui a été bien 
fache que le ſejour que vous avez fait dans cette ville ait &te ſi court, 


A Paris ce 3 Jan. 1771. 


Er 


My Lord, 


HE nature and importance of the ſubjects touched upon in 

the preceding Letters, have imperceptibly led me into a longer 
diſcuſſion than I was at firſt aware of: There is too much reaſon to + 
apprehend, that what has already been ſtated will be felt as tedious$ 
and I cannot help alſo regretting, that the length of the preceding 
parts of this inquiry precludes me from doing juſtice at preſent to 
ſome other material articles, connected with the arguments employed 
by your Lordſhip, at the deciſion of the Douglas cauſe. 


The points are endleſs, where I might attack your deciſion, at. 
leaſt the arguments on which it proceeded ; but I am well appriſed 
of the general indolence which prevails, and of the reluctance which 
moſt Readers would feel, to enter into the minute details of a 
cauſe, which, though the moſt curious, and the leaſt intricate, yet, 
by the variety and luxuriance of its branches, is the moſt compli- 
cated, that ever was brought before any human tribunal, 


I have therefore ſeleQed thoſe branches only which could be appre- 
hended with the leaſt. effort of thought, or labour of application: 
Some others of the ſame nature I have all along had in view, and as 
ſoon as I had arranged my ideas with regard to them, I meant that 
they ſhould have been ſucceſſively preſented to your Lordſhip. 


X To 
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To do juſtice to thoſe remaining branches of the cauſe, and to 
your Lordſhip's reaſonings upon them, would, I find, lead into a 
longer detail, than could well be comprehended within the bounds 
of one, or perhaps two Letters. Beſides the attention due to your 
Lordſhip's time, fome degree of attention to my own, and to ſome 
material concerns which have a claim upon part of my time, oblige 
me to poſtpone the conſideration of various particulars to a future 
period, 


Inſtead of entering upon any diſcuſſion of them at preſent, I ſhall 
therefore beg leave only to hint at ſome of thaſe topics, which remain 
as a fund of future correſpondence with your Lordſhip. 


One of theſe remaining topics, which on account of its import- 
ance well deſerves to be diſcuſſed, relates to the proofs of Lady Jane 
Dovglas's refidence at Gadefror's in July we at the time of the 
aſſerted delivery in the houſe of Ze Brun. In the courſe of this 
branch of the cauſe, I ſhall have occaſion to ſhew, that the princi- 
ples adopted by your Lordſhip, ip reafoning upon the application of 
the /uppoſed and conteſted facts under the article of Menager's evi- 
dence, would, when applied to the e/abliſhed and indiſputable fadts, 
which ſtand as the baſis of the arguments for proving the reſidence 
at Godeſroi's on the 10th of July 1748, have led to a clear and 
deciſive concligſion as to the whole merits of this great conteſt. 


In the ſecond place, I ſhall beg leave to remind your Lordſhip of 
the aſtoniſhing ſuppoſition, to which you were obliged to reſort, for 
ſupporting the veracity. and credit of Helen Hewit ; a witneſs indiſ- 
penſibly necellary to the defendant. 


You perceived, that her perjury in one palpable inſtance could not 
be denied, if it was true, that Lady Jane Douglas and ſhe had made 
| an 
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an excurſion from Paris to Verſailles in Summer 1748: The truth'of 


that fa& was ſo firmly eſtabliſhed by the depoſition of Madame Blain- 


ville, who lodged in the ſame houſe with them at Paris, and who 
went in the coach with them to and from Verſailles, and dined with 
them there, and by the depoſitions of ſeven other witneſſes, that there 


was no other reſource left, but that which your Lordſhip ventured 
to employ, when you had recourſe to the bold attempt of diſcrediting 
the whole of theſe witneſſes, by ſuppoſing, without a- ſhadow of 
evidence, that all of them were perjured. 


The ſingle teſtimony of Mrs. Hewit, ſo deeply intereſted in this 
conteſt, that ſhe could not, conſiſtently with her own ſafety, and the 
tereſt of the cauſe which ſhe ſupported, acknowledge this fact of 
the viſit to Verſailles, was by your Lordſhip repreſented, as affording 
complete evidence of the truth, pure, and untainted. 


In the ſcales of juſtice ſuſtained by your hands, this woman's teſti- 
mony (the moſt unworthy of credit of any that perhaps ever appear- 
ed in a court of judicature) was thus made to outweigh the depoſitions 
of eight perſons of honeft fame; who depoſed from the beſt cauſe of 
knowledge; who had no intereſt in this matter; and againſt whom 
there is not in the whole extent of the proof any one circumſtance 
of imputation.— This therefore is a ſubject which will merit a full 
diſcuſſion in ſome future Letter, 


Another extraordinary ſuppoſition was made by your Lord- 
ſhip, which will alſo be well intitled to a full conſideration. I allude 

to that part of your argument, where, without any evidence, and 
1 reſorting to that which it was in your power to command 
from the other party, (who had in their poſſeſſion copies of the Tour- 
nelle depoſitions) you ventured to ſuppoſe, and even to maintain, 
That Godefro: and his wife, and the family of Michelle, with Ma- 
dame Blainwille, and others, had, at the time of their examination 
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in the Tournelle, given evidence different and inconſiſtent with that 
which they afterwards gave, when examined under the commiſſion 
from Britain. Here too there was a malignant inſinuation againſt 
the conduct of. the cauſe on the part of the plaintiffs ; for you pre- 
tended to trace a variation of the plan of their evidence, after a cer- 
tain period ;—a ſuppoſition contrary to the fact, but ſupported by 

ſubtle and fallacious reaſonings, which, however, it is happily ſtill 
in my power to refute, not only by a detection of the fallacies, but 
by an appeal to the moſt authentic evidence in writing. 


Theſe are the principal articles which at preſent occur to me as ſub- 
jects of future examination; and in the courſe of that inquiry, there may 
happen to be occaſionally ſome ſlight animadverſions made upon the 
expreſſions and colourings employed by your Lordſhip in diſcuſſing 
ſome of the inferior parts of the cauſe: One inſtance of this ſort, 
worthy of notice, relates to a remarkable ſentiment and expreſſion 
which eſcaped from your Lordſhip, when talking of the picture of 
Madame M:gnon : You ſaid you had obſerved from my journal, that 
ſuch a picture was drawn, but remarked, that it had not in the 
courſe of the cauſe been produced; whence you concluded, that it 
muſt have been purpoſely concealed ; and for this reaſon, Becauſe 
the picture would have ſhewn, that there was no reſemblance be- 
tween her and the defendant. After aſſuming this mixed ſtate of 
facts and conjectures, (in which all was erroneous, excepting the 
ſimple aſſertion of a picture having been drawn) you then took occa- 
ſion to give your ſentiments upon the great force and efficacy of a 
proof of likeneſs in queſtions of this nature. This wonderful ſenti- 
ment (a very dangerous one for the Defendant's cauſe) was puſhed 
indeed to a great length; and the expreſhon made uſe of by your 
Lordſhip, that it would have been cauſe gagnee, if we could have 
proved a /ikeneſs between the defendant and the family of Mignon, 
was too amazing and too extravagant not to be remembered, or 
to be allowed to paſs on a future occaſion altogether unobſerved, i 
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It was my intention, and my wiſh, to have comprehended within the 
. of this Letter a full examination of all the preceding articles; 
but as the conſiderations already mentioned oblige me to alter that 
plan, it ſeems to me ſuitable on my part, while I make this apology 


for poſtponing a little the completion of this inquiry, that I ſhould 


give your Lordſhip this general view of the remaining fund of in- 
veſtigation; and that 1 ſhould add to it an aſſurance, that the articles 


which I am now obliged to poſtpone ſhall be reſumed by me on a 


future occaſion: I flatter myſelf, that the interval will be fo ſhort, 


that your Lordſhip-will have no reaſon to impute to me negligence 
or forgetfulneſs. 


Before this pauſe in our correſpondence takes place, I muſt beg 


your Lordſhip's indulgence, if I ſhould happen to treſpaſs a little 
upon your time, while I ſay a few words with regard to my own 


ſituation in this affair, and the motives which originally impelled 
me to the troubleſome undertaking in which I have been engaged, 


and alſo with regard to the hardſhips and injuſtice with which the 
guardians of the Duke of Hamilton, and myſelf in particular, have 


had to encounter, and the reaſons which have induced me thus par- 
ticularly to addreſs myſelf to your Lordſhip, upon the whole of this. 


intereſting ſubject. 


SS: EF: > 


THERE are, my Lord, inmy opinion, few occaſions which can 
juſtify a private man's troubling the world with what relates to him- 
ſelf perſonally, and there is no ſubject ſo difficult to write upon with any 
degree of propriety : Yet ſituations do ſometimes occur in life, where 
ſilence would be as blameable and improper, as the impertinence of 

individuals, when they intrude upon the public with a detail of their 
own * and frivolous concerns: The nature of the occurrences 
which. 
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which have unexpectedly fallen to my ſhare, and which relate not 


to myſelf alone, will probably exempt me from any enn of 
chis latter ſort. 


Without any tincture of that reſtleſs diſpoſition, which wh 
ſome. men ſo readily engage in ſcenes of contention, animoſity, or 
adventure, it has been my fate to be thus embarked, contrary to my 
wiſhes or inclination ; and, after being once unwillingly engaged in 
a ſituation of the greateſt anxiety and contention, it was no longer 
optional.to me to quit my ſtation, until the ſtorm was over, 


The firſt ſtep, once taken, neceſſarily engaged me to proceed to the 
final concluſion, and by this means it has fallen to my lot, to paſs 
Teven years of my life, in ſituations full of agitation, which required 
more unremitting attention and anxicty, than would ever have been 
with me a matter of choice. 


Neither could it be agreeable to engage in an enterprize, where, 
from the nature of the conteſt, it was eaſy to foreſee, that, let my 
conduct be ever ſo blameleſs, I muſt neceſſarily draw upon myſelf 
the rancour and animoſity of antagoniſts contending for the deepeſt 
ſtakes, and be expoſed to the violence of all the vindictive paſſions, 


which generally actuate the breaſts of intereſted adverſaries i in contro- 
verſies of this nature. 


By the particular appointment of the father of the preſent Duke 

of Hamilton, I was left one of the guardians to his infant chil- 
dren, and the affairs of that family were under the adminiſtration 
of the guardians, at the time of the Duke of Douglas's death in the 
year 1761. 


- That event. gave riſe to a competition for ſome of the honours, and for 
all the wealth of the Doyglas . ; one of the competitors was not 
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named in the ſettlements, but claimed under the deſcription of nephew 
to the Dukeof Douglas, as ſon of Sir John Stewart and Lady Jane Doug-- 
las, the Duke's fifter: If the pedigree, thus ſet forth, was not founded 
in truth, it put an endao the pretenſions of that claimant, and this, 
in many reſpects, would have produced material variations, with 
regard to the nature of the claims, which both the young Duke of 
Hamilton, and his brother Lord Douglas, now Duke of Hamilton, 
would have had upon the ſucceſhon. of the late Duke of Douglas. 


The extraordinary fact of Lady Jane Douglas's delivery of two ſons 
at a birth, in the Fiſt year of her age, in a. foreign country, 
removed from the obſervation of friends or enemies, and attended 
with many peculiar and ſuſpicious circumſtances of conduct, before, 
and after, as well as about the time of the delivery, had given riſe 
to many. doubts and ſurmiſes very unfavourable to the truth of this 

aſſerted event: Theſe were univerſally diffuſed over Scotland, and were 
in particular known to every one of the Duke of Hamilton's guardians. . 


In this ſituation, it will be allowed, even by the moſt prejudiced; 
that it was natural for. theſe guardians, nay that it was their duty, 
to make ſome enquiries concerning this ſuſpected fact, in which the 
intereſts of their pupils, the Duke of Hamilton, and Lord Douglas, . 
as well as the honour of the Douglas family, the head of which, 
the Duke of Hamilton now is, were ſo deeply concerned; 


No enquiry could: be made with propriety or effect til lie death 
of the Duke of Douglas: The Duke of Hamilton, though heir 
male of the Douglas family, and entitled to ſucceed, at leaſt, to all 
the honours and dignities, which had been enjoyed by his own anceſ- 
tors in the Douglas line, had neither title nor intereſt, before the 
Duke of Douglas's death without heirs of his own body, to conteſt 
the pretenſions of the children acknowledged by Lady Jane Douglas; 
neither was it praQticable. for him. to have made an effectual ſcrutiny _ 
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into this matter before the year 1762; for as there muſt be ſome 
thread by which to conduct an enquiry, this thread never was given 
till after the death of the Duke of Douglas: That event made it 
neceſſary for the perſon claiming under the character of fon of Lady 
Jane Douglas, to make up his titles by the form of what is called in 
Scotland a ſervice as heir, in the courſe of which, it became neceſſary 
for his friends, particularly Sir John Stewart the father, and Mrs. 
- Hewit, to ſpecify the time and place of the claimant's birth, with 
the names of perſons preſent, and other particulars which might 
admit of inveſtigation. | 


It was upon occaſion of this ſervice, that the time, place and 
circumſtances of the Defendant's birth were for the firſt time diſ- 
cloſed to the public, and at the ſame time were produced the forged 
letters of the perſon ſaid to have delivered Lady Jane, and found 
in her cabinet, and although the authenticity of them was by ſome 
ſuſpected, yet it was not till a conſiderable time afterwards, that the 
compleat conviction of theſe letters being forged, and by Sir John 
Stewart himſelf, was attained: It is certain however, that with 
many diſcerning perſons the proofs attempted at the ſervice, inſtead 
of diminiſhing, ſerved only to encreaſe the ſuſpicions, 


It became therefore a matter of ſerious deliberation with the guar- 
dians of the Duke of Hamilton, in what manner to make this 
eſſential enquiry. 


The point of the greateſt difficulty, as it appeared to theſe 
guardians, was, to find out a perſon proper to be truſted 
with a commiſſion of ſuch importance: One, whoſe proceed- 
ings and report might give to the world, and to the guardians 
themſelves, a reliance on the reſult of his enquiries, whoſe ſituation 
and character might remove all ſuſpicion of any thing improper, 
who would be equally reſponſible with themſelves, for every ſtep of 
his conduct, and who could embark the guardians in no meaſure; 
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of which he muſt not ſhare the nn diſkicultics, as. mack at 
leaſt as they themſelves. | 


From the fituation of the other guardians, it was not to be 
expected that any of them would devote themſelves to ſuch an in- 
quiry: It was alſo, on many accounts, very inconvenient to me: 
But at the ſame time it was found ſo difficult to fix upon a proper 
perſon to undertake it, that at laſt, after due deliberation, the requeſt 
of the other guardians, ſupported and enforced by that of the perſon 
then at the head of the family, as mother of the young Duke of Ha- 
milton, made the hard lot of undertaking this taſk fall upon me alone, 


It was not without concern and reluctance, that this requeſt was 
made to me, on the part of thoſe from whom it came; becauſe they 
were ſenſible, that it was, in the firſt place, aſking me to ſacrifice, for 
ſome time at leaſt, my other purſuits and proſpects in Britain; and if 
the diſcoveries ſhould give riſe to a queſtion at law concerning the 
legitimacy or filiation of the Duke of Hamilton's rival for the Dou- 
glas ſucceſſion, they foreſa that it might prove the ſource of much 
animoſity againſt me perſonally. 


The matter was brought to ſuch a point, that it became impoſſible 
for me to decline this taſk, without incurring the imputation of too 
little concern for the intereſts of the Duke of Hamilton's family 
(whoſe moſt eſſential affairs, in the executive part, and in the ordi- 
nary courſe of adminiſtration, were then peculiarly entruſted to 
me); and without at the ſame time incurring the further imputation 
of too much ſelfiſh attention, if I ſuffered myſelf to be deterred by 
any apprehenſion of the difficulties, or hazards, which might poſ- 
fibly attend this undertaking. 


The conſequence was, that, without any ſtipulations whatever 


with regard to myſelf, I complied with the requeſt that was made 
to 
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to me, and agreed to repair to Paris, the ſcene of the aſſerted delivery, 
where alone the truth or falſehood . the aſſerted facts could be 
diſcovered. 


The intention of my going thither, was, before I ſet out in the 
year 1762, communicated to many of my friends, and to many per- 
ſons of conſideration at London: All approved of the propriety of 
ſuch a meaſure on the part of the Duke of Hamilton's guardians; 
but ſeveral of my friends, who foreſaw the ſcene of troubles I was 
about to engage in, repreſented it to me in the ſtrongeſt colours, and 


expreſſed much regret, that it was put upon me to encounter with 
ſuch manifeſt difficulties. 


Amongſt the number of thoſe to whom the requeſt made to me by 
the other guardians, and the intention of my expedition to France, 
were communicated, were the Jate Mr. Yorke, and the preſent 
Solicitor General Mr. Wedderburn, both of whom highly applauded 
the meaſure: They knew particularly upon what ground, and with 
what equitable and proper views, of aſcertaining the truth, whether 
favourable to the one party or the other, 1 entered upon this piece 
of duty: This fact, your Lordſhip had occaſion to hear from them- 
ſelves at the bar of the Houſe of Lords. 


The only lights which I carried with me to France, for aſſiſting 
me in the whole of the inveſtigations relative to the Delivery, were 
the date of the event, and the names of Pier la Marr and Madame 
le Brun. I little thought at that time, that theſe were imaginary 
perſons ; as Sir John Stewart and Mrs. Hewit had recently given 
theſe names, and had aſſigned a diſtinct function to each, it ſeemed 
to me almoſt incredible, that they would have had the effrontery 
to name perſons who had never exiſted, 


At that time I reckoned ſo much upon the facility of diſcovering 
theſe eſſential perſons La Marr and Le Brun, or ſome of their 
family, 


E 
family, or connections, by whoſe means T might in a ſhort ſpace of 
time be well informed of the truth or falſehood of the facts in 
queſtion, that I ſet out on this expedition, in ſome reſpects, very ill 
provided for the unexpected ſcenes which afterwards preſented them- 
Telves to me in France. 


It was my firſt excurſion beyond the limits of this ifland, and 
your Lordſhip will perhaps be ſurpriſed to hear, that this 1aveſti- 
gation, to which the adverſe party have endeavoured to give the 
appearance of a dcep-laid ſcheme for rearing up a fictitious plan of 
evidence in France, was undertaken by one, who at that time had 
not a ſingle acquaintance at Paris, - who carried out with him no 
letters of recommendation to any perſon that could aſſiſt him—who 
was then poſſeſſed of very little knowledge or experience of the 
French language for converſation—and who did not carry along 
with him from Britain any perſon to aſſiſt him in this buſineſs. 


After ſome months Tpent at Paris in fruitleſs ſearches for thoſe 
ideal perſons, Le Brun and La Marr, I was on the point of return- 
ing to Britain, and had communicated that intention to the Ducheſs 
of Hamilton and others, when ſome diſcoveries were made of facts 
important both in themſelves, and on account of their gradually 
conducting to the knowlege of additional facts totally inconſiſtent 
with any notion of the truth of Lady Jane's delivery : In this light 
they appeared not only to me, but to the moſt eminent council in 
France, conſulted by me upon that occaſion. The ſteps and plan of 
conduct adviſed by theſe counſel, and approved of by ſome of the 
moſt eminent counſel in England and Scotland, produced the neceſſity 
of my making a much longer ſtay abroad than I had any idea of at 
the commencement of this affair; and as my continuance was alſo 
earneſtly requeſted by the other guardians, I could not decline it 
without acting contrary to the duty I owed to them and to our pu- 
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Pils; nor was it poſſible for me to abandon what then appeared to 
me in ſuch ſtrong colours to be the cauſe of truth itſelf. 


Thus have I given to your Lordſhip a true and ſimple account of 
the riſe and progreſs of my firſt expedition to France, of the motives 
which induced the Duke of Hamilton's guardians to make this 
enquiry, and of mine for complying with their requeſt; in all 
which, you will find nothing unnatural, or improper: On the 
contrary, I am perſuaded, that, fo far at leaſt, you muſt approve 
the conduct of theſe guardians, and cannot cenſure mine. 


Why then, my Lord, did you abſtain from doing juſtice, at leaſt, 
to the propriety and reafonableneſs of the meaſures adopted by the 
Duke of Hamilton's guardians in making enquiry into this matter? 
And why did your Lordſhip ſuffer to paſs, without reprehenſion, 
the illiberal and unjuſt attacks made by the council of the adverſe 
party, in their papers and in their pleadings, when they painted in the 
falſeſt colours the deſigns and conduct of the Duke of Hamilton's fa- 
mily, of his guardians, and of myſelf in particular, as purſuing a 
diabolical and deep-laid ſcheme for depriving Mr. Douglas of his moſt 
yaluable rights, and for rearing up, by the corruption of witneſles, 
a falſe and fiQtitious proof againſt the evidence of his birth. 


It will not eafily be believed that your Lordſhip, poſſeſſed of fo 
much. experience and ſo great abilities, could have been the dupe of 
theſe falſe and malignant ſuggeſtions : It could hardly efcape your 
obſervation, that illiberal invective is one of the uſual expedients- 
employed on the ſide of falſehood, and is ſeldom or never reſorted 
to by the advocates of truth. 
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WHEN you heard the conduct of the Duke of Hamilton's 
guardians arraigned, it might have oceurred to your Lordſhip, that 
they could not poſſibly have had any other motive, but a ſenſe of 
duty, and a ſtrong conviction that truth and juſtice were on their 
fide ; for you muſt have felt that a conteſt carried on by guardians 
ought to be viewed under a very different aſpect, from that carried 
on by a man in the management of his own affairs, where he is 
perſonally concerned in the event. 


In this laſt caſe it is natural to view, with a more jealous eye, 
every ſtep of conduct: A perſon, deeply intereſted in his own cauſe, 
may be ſuppoſed under the influence of paſſion or prejudice. He is 
not ſo likely to form a cool and unbiaſſed judgment, and, if his 


principles are not of the pureſt nature, his paſſions and his views of 
intereſt may poſſibly tempt him to depart from the paths of inte- 
grity, and even fuggeſt to him the wicked and infamous expedient 
of rearing up a falſe proof by the corruption of witneſſes, | 


But the ſame motives, which in that caſe authoriſe ſuch fuſpicions, 
could not in this have any exiſtence. The guardians of the Duke 
of Hamilton could not reap any profit to themſelves by the ſucceſs 
of their pupil, had they aſſiſted him to attain all the wealth of the 
tate Duke of Douglas. 


Theſe guardians gave their time and attention to the Duke of 
Hamilton's affairs, without either falary, appointment, or emolu- 
ment of any fort: They had ſufficient merit with the Duke of 
Hamilton's family, on account of the trouble they took, and the 
attention they gave, to the management of his concerns, and 
of the eſtates left to him by his anceſtors, without having any 
occaſion to ſeek for additional merit, by cadravouring, "Wathout Juſt 


cauſe, to acquire for him other eſtatee. 
They 
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They knew, that if there was juſt reaſon to believe, that Mr. 
Douglas was truly the ſon of Lady Jane, they could be ſubject to no 
blame or diſadvantage for not endeavouring to prove the contrary: 
They alſo knew, that ſuppoſing him to be a ſuppoſititious child, the 
proof of it muſt be attended with infinite trouble, and perhaps riſk 
to themſelves, and be productive of much animoſity and rancour, 
the bad effects of which they might have occaſion to feel, without 


any proſpect of perſonal benefit, even from the ſucceſs of the enter- 
Prize. 


Was this a ſituation, my Lord, ſuch as could have tempted any 
man, or ſet of men, to engage in an unjuſt undertaking ? 


Theſe are not the principles on which mankind act; your Lord- 
ſhip knows, that men in general are too much attached to their own 
intereſt, to their eaſe and their quiet, to put all theſe to evident 
hazard, without any object of intereſt or of paſſion to incite them, 
and at the ſame time without being prompted by any call of duty. 


It is therefore a ſuppoſition altogether prepoſterous and abſurd, to 
imagine, that any guardians, who generouſly expoſe themſelves to 
theſe hazards, could enter upon or perſiſt in ſuch an undertaking, 
without the moſt real conviction, that their duty and the intereſts of 
truth required it of them ; or that they could be induced to proſecute 
it themſelves, or to approve of others who did proſecute it, by any 
other than the moſt honourable means, 


I proteſt, my Lord, that I am almoſt aſhamed to conſume a mo- 
ment's time in vindicating either the guardians or myſelf from the im- 
putations which were directly made, or indirectly inſinuated, againſt 
our intentions and conduct in this cauſe: The well- eſtabliſhed cha- 
racters of the perſons thus unjuſtly and ſcandalouſly attacked, ought, 
wherever they are known, to afford a ſufficient rebutation of every 
calumny 
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ealumny of this nature, and at the ſame time to render thoſe who. 
thus baſely traduce them, objects either of contempt or of deteſtation. 


Without tranfgreſſing the bounds of propriety or modeſty, I may 
venture to affirm, that if any improper deſigns, or plan of conduct, 
had been neceſſary to the Duke of Hamilton's ſucceſs in this cauſe, 
his guardians were men incapable of meditating or adopting any 
fuch iniquitous ſchemes; and further, I may be allowed to add, 
that if they had been capable of it, they would have made choice of 
another perſon than myſelf for carrying ſuch defigns into execution. 


But as no man, nor ſet of men, be their conduct ever ſo laudable 
or free from blame, can be ſecure againſt the attempts of malice and 
defamation, I hold it to be proper, on the part of thoſe who are thus 
attacked, not to defend themſelves merely by an appeal to their 
characters, nor to make ule of their general reputation as a ſufficient 
entrenchment; it is more honourable to meet their antagoniſts in the 


open field, with the ſame readineſs as if they had no ſuch fortreſs to 
reſort to. 
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The Nature of circumſtantiate Evidence, and the Impoſſubility of þ. 
diſproving by ſuch Evidence a real Delivery. 


IF it be allowed, that either the guardians of the Duke of Hamil- 
ton, or the perſons they entruſted with the conduct of the cauſe, were 


poſſeſſed of any portion of common underſtanding, they could not 
fail to perceive, that it was a thing totally impoſſible, ever to rear 
up a fidtitious progf capable of annihilating the true facts belonging 


to Lady Jane Douglas's delivery, if that aſſerted event had ever had 


a real exiſtence. 


_ Hiſtory 
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Hiftory and experience have ſhewn, that it is very poſſible for 
impoſtures to fucceed, by reaſon of the extreme difficulty with which 
the oppoſite party has to encounter, on whom the burden of proving 
the negative propoſition lies; hut no inſtance can be ſhewn of any ſa- 
tisfactory or ſucceſsful proof brought of the fal /ehood of a true birth. 


Impoſture may triumph by aſſuming the garb and air of truth, fo 
artfully put on as to eſcape detection; but to endeavour to prove 
that to be an poſture, which really was a true fact, muſt be the 
moſt fooliſh and the moſt fruitleſs of all poſſible attempts. 


On the ſuppoſition of a real pregnancy and real delivery, by what 
means can they be diſproved, or how is it poſſible to deprive ſuch 
events of the reality and circumſtances truly belonging to them ? But 
the moſt hopeleſs and abſurd of all poſſible attempts, would be that 
of diſproving and annihilating the truth of a real delivery, by the 
inferences ariſing from a wide extended chain of circumſtances ; for if 
ſuch circumſtantial proof is raiſed upon a falſe foundation, the greater 
the ſuperſtruQture 1s, and the more various the branches of evidence 
are, the more eaſily will the whole fabric be overturned. 


In an affair which depends on the direct teſtimony of two or three 
witneſſes, it may indeed happen, that the truth of a fact may be 
diſguiſed or ſuppreſſed by their falſe teſtimony ; but he who grounds 
his cauſe upon a circumſtantial proof, conſiſting of various branches, 
and comprehending a variety of ſeparate and independent proots, eſta- 
bliſhed by circumſtances and by witneſſes unconneQted with each other, 
muſt be very confident indeed of the truth and zuſtice of that cauſe. — 
Witneſſes may be corrupted, but circumſtances cannot; nor are they 
ſo pliant as the memories or diſpoſitions of men, 


From theſe conſiderations, a proof by circumſtances, fo incapable 
of being perverted, and ſo liable to detection if falſe, has ever been 
allowed to be not only the moſt free from ſuſpicion, but the beft 
8 ſuited 
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ſuited for affording to the mind of man the ſureſt indications of the 


truth; indications far more convincing and fatisfactory than can 


ariſe from the poſitive teſtimony of a few witneſſes liable to error 
or ſeduction. 


hb other cauſes, I have heard that this uſed to be a favourite topic 


with your Lordſhip; in this I know, that your efforts were employed 
in diminiſhing the force and authority of a circumſtantial proof. 


A moment's reflection ought to have ſatisfied your Lordſhip, that 
even ſuppoſing me to have the moſt depraved heart, capable of at- 
tempting a falſe proof, for the purpoſe of depriving others of their 
moſt valuable rights, ſtill, if you allowed to me any degree of 
underſtanding, the manifeſt impeſſibility of ſucceeding in ſuch a 


plan, eſpecially by the means of circumſtantial evidence, mult, have 
been a ſufficient ſecurity againſt my attempting it. 


For inſtance, when l ſet about proving the non-exifkence of Madame 
Le Brun and of Pier La Marr; or proving, that on the 10th of July 
1748, Lady Jane was in the houſe of Godefro: ; or applying to Sir 
John Stewart and Lady Jane the circumſtances attending the Enleve- 
ments of the children of Mignon and Sanry ; I could not fail to per- 
ceive, how eaſy a matter it would be for the other party to overturn 
the whole of this fabric, if they had truth on their fide. 


In the firſt place, I had reaſon to expect, that Sir John Stewart him- 
ſelf, when thus attacked, would have acted agrecable to the natural 
and neceſſary feelings of an innocent man, jealous of his honour, by 
repairing inſtantly to Paris : His reputation and intereſt, the intereſt 
of the perſon he called his ſon, and the pleaſure of revenge againſt 
thoſe who had impeached his own honour, were ſuch irreſiſtible 
motives to his undertaking this ) Jamey; that from the beginning I 
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marked it down as certain, that Sir John Stewart, if innocent, would 
infallibly follow me to Paris. 


I was perſuaded, that no difficulty or inconvenience, real or ima- 
ginary, nothing but a conſciouſneſs of guilt could ever poſſibly 
deter him from meeting and counteracting me in France: It was 
obvious, how eaſy it would have been for him, when on the ſpot, to 
overthrow, by one or two ſimple facts on his part, any given num- 
ber of proofs accumulated on mine, if falſe, or erroneous : He would 
immediately have pointed out the horſe at Paris where his wife Lady 
Fane was delivered, and where ſhe was on the 10th of July 1748. 
This too muſt neceſſarily have led to the diſcovery of Madame Le 
Brun and her daughter, the ſuppoſed witneſſes to the delivery, and 
to many other eſſential circumftances. Thus at once would have 
been overthrown all my viſionary proofs of the non-exiſtence of Le 
Brun, as well as of the reſidence at Godefro:'s on 10th July, and va- 
rious other circumſtances, from which I had attempted to prove the 
falſehood of the delivery. While this alarming hazard muſt have been 
conſtantly in my view, muſt it not, on the other hand, have been a 
conſiderable incitement to Sir John Stewart's journey to Paris, that 
he had it in his power ſo eafily to cover me with ſhame and confu- 
ſion, both on account of the folly and the iniquity of my attempt? 


Secondly, I muſt have foreſeen, that even if Sir John did not 
think proper to come to Paris himſelf, he and Mrs. Hewit would be 
able to ſupply their friends who came there with ſuch information 
as would certainly lead to the diſcovery of the facts and perſons eſſen- 
tial to their cauſe, and ſuch as would eaſily overthrow any falſe 
ſyſtem of mine. 


Independent of theſe advantages enjoyed by the other party, I muſt 
have been prepared to expect, if my ſyſtem was founded in falſe- 
L hood, 
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hood, that in the courſe of the anxious inveſtigations of both parties, 
ſome fact or circumſtance would certainly come out, ſufficient to 
detect the fallacy or iniquity on my part; for if Le Brun and La 
Marr were feal perſons cencerned in this affair, how. was it poſlible 
for me ever to ſucceed in a proof of their non-exifence ? Could I ex- 
pect to annhilate them, and all their Relations, Friends, and Acy 
quaintance, and every writing, record, or paper, that ade. mention 
of them, or of their place of reſidence ? 


In the ſame manner was I expoſed to certain detection of the falſe- 
hood, if without juſt grounds I had ſuppoſed, or endeavoured to 
prove, that Lady Jane never had been delivered, and that ſhe had 
reſided at Godefroi's on the roth of July 1748. Such ſuppoſition, if 
falſe, admitted of eaſy detection, by any tolerable proof of a different 
houſe where ſhe then really was, or by the teſtimony of any perſon 
of character, who might have happened to ſee her or her family 
immediately after the delivery in another houſe, or by the firſt nurſes 
of the children, or thoſe who ſaw theſe children recently after their 
birth, or had ſeen the accoucheur viſiting Lady Jane; all or moſt of 
whom would probably have been able to refer to circumſtances ſuffi- 
cient for eſtabliſhing the authenticity of the facts and dates. Theſe, 
with a variety of other particulars inſeparable from a real delivery, 
afforded moſt certain means of deſtroying any PP of mine, 
if not founded in truth. 


All the arguments about the application of the Enlevements were in 
the ſame manner liable to be expoſed by a diſcovery of the real per- 
fons who had carried off the children of Mignon and Sanry, or by ſuch 
a proof of Lady Jane's delivery, or ſituation in other reſpects, as 
made the circumſtances of theſe Enlevements totally inapplicable to 


her and her huſband. 
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The ſame reaſoning may with ſimilar force be applied to various 
other parts of the proof brought on the part of the plaintiffs. 


Is there a man bold enough to have entered upon, or to have 
continued in the proſecution of a ſyſtem of this ſort, expoſed to 
ſuch a variety of hazards, if he were not actuated by the ſtrongeſt 
conviction, that truth and juſtice were on his ſide; and if he were 
not conſcious, that his real ſecurity, as well as his only hopes of ſuc- 


ceſs, amidſt ſo many ſurrounding dangers, muſt proceed from the 
firm ſupport of integrity and truth? 


K e 


Preſumpt ions and Proofs in favonr of the Conduct on the Part 
of the Duke of Hamilton's Guardians. 4 


FROM the nature of this conteſt, and from the facts and obſer- 
vations which have now been ſtated, ſeveral reflections obviouſly 
preſent themſelves. In the firſt place, it muſt be owned, that nei- 
ther I, nor the other guardians of the Duke of Hamilton, are 
intitled to much merit on account of the integrity and propriety 
of our intentions and conduct in the courſe of this affair; ſince it 
has been ſhewn, that there was no temptation, no motive of intereſt 
or paſſion, to incite us to depart from the paths of rectitude; and 
further, becauſe it muſt have been ſo clear and obvious to us, that 


any ſcheme of rearing up a falſe proof, eſpecially by circumſtantial 
evidence, was a thing totally impracticable. 


But candour requires that another reflection, equally obvious and 
juſt, ſhould alſo be applied, to wit, That ſince it was ſo evident that 
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no ſcheme of a falſe proof could poſſibly ſucceed, and that there was 
no temptation for us to make any ſuch wicked attempt, every pre- 
Jumption in favour of the rectitude of the proceedings ought to have 
come to our aid in Judging | upon this caſe. 


Judges endowed with diſcernment and impartiality, onght not 
raſhly to have preſumed, that in the commencement, or during the 
conduct of the cauſe, either I, or the other guardians, did, or ſuffered 
to be done, any thing that was unfair: Neither ought it raſhly to 
have been preſumed, that, in ſuch circumſtances, men of eſtabliſhed 
characters, and enjoying conſideration in the world, could be ſo void 
of ſenſe and of honour, as to forfeit that conſideration and charac- 
ter, by iniquitous practices in ſupport of wicked and impracticable 
ſchemes, in the ſucceſs of which they could have had no intereſt, 


It was your duty, my Lord, to have ſtated fully and fairly both 
my ſituation and that of the other guardians of the Duke of Hamil- 
ton 1n this matter, to have excited the attention of the other Noble 
Lords to it in a particular manner, and to have declared that by 
the rules of reaſon and of candour, as well as by thoſe of law, 


every preſumption in this caſe was in favour of the integrity of theſe 
guardians, with regard to their intentions and conduct. 


It was your duty to have obſerved, that this preſumption was ſo 
ſtrongly tounded in the nature of the thing, that nothing but the 
moſt direct, clear, and convincing evidence of corruption of wit- 


neſſes, or of improper conduct on my part, could be admiſſible, Or 
deſerve to be liſtened to. 


If the matter had been brought to this iſſue as it ought to have 
been, and if inſtead of having to combat with conjectures and inſi- 
nuations deſtitute of truth, and unconnected with preciſe facts, any 
pointed charge of corrupt practices had been made againſt me, the 

falſehood 
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{falſehood or frivolity of ſuch an accuſation would ſoon have been 
made manifeſt, Tanks 


Many 3 inveterate enemies I had raiſed to myſelf by this conteſt, 
and by obeying a call of duty in undertaking a taſk, otherwiſe 
diſagreeable to myſelf: If therefore there had been a poſſibi- 
lity of diſcovering a falſe ſtep with regard to the rectitude of the 
proceedings on my part, it would have been ſeized by my adver- 
faries with the utmoſt avidity: In the peruſal, of the proof, your 
Lordſhip muſt have perceived the ſtrongeſt indications of theſe diſ- 
poſitions on the part of my antagoniſts, and of the rancour and 
malignity, with which they purſued every trivial, or ſeemingly: 
ambiguous circumſtance, that could afford them any hopes of being 
able to involve me. 


They went ſo far as to employ ſpies, ſome of them lodged in 
the very houſes of the witneſſes: They inveſtigated and led proofs 
not only of the converſation or words that dropt from myſelf, but 
extended their enquiries and proofs even to the idle converſations of 
the ſervants that attended me: Yet with all this ardent zeal to diſ- 
cover matter of reproach againſt me, and with all the advantages 
which your Lordſhip procured for them in. this cauſe, by the clauſe 
you ſuggeſted in the judgment upon the preliminary appeal, in conſe- 
quence of which my journals and memorandums, and the moſt con- 
fidential papers kept for private uſe were laid open to the defendants, 
there has not been diſcovered the moſt diſtant appearance of impro- 
per conduct with any of the witneſſes, nor any thing that my 
warmeſt friends ever could have reaſon to regret. 


Conſcious of having neither intended nor done any thing in the 
whole courſe of this affair unfit to ſee the light, I rejoice, my Lord, 
at the pains that have been taken, to make manifeſt the whole pro- 
greſs of my conduct: It gives double force to the defiance. which I 

| now 


1 
now give to your Lordſhip, and to all mankind, to give a ſingle 
inſtance of any thing reprehenſible in my conduct with the witneſſes, 
or of any attempt, either by pecuniary motives, favour, reward, or 
promiſe of any ſort, to pervert the truth, in any reſpect whatever. 


Beſides the evidence ariſing from all theſe proofs and preſump- 
tions, I might with ſafety appeal to another teſt of my conduct, and 
foregoing other advantages might even agree, that this teſt ſhould of 
itſelf be decifive,—I mean, the opinion entertained, and the reports 
made upon this ſubject, either by the general voice of Paris, and the 
perſons of the greateſt conſideration there, or by the voice of the 
moſt reſpectable Britiſh ſubjects, who happened to be at Paris dur- 
ing the whole, or any part of the period of this conteſt, 
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If the prevailing opinion of French and Britiſh at Paris was 
ſo much in favour of the plaintiffs and their conduct, it muſt be 
imputed to ſomething elſe than the effect of any recommendations 
from Britain to France, either for aſſiſting me perſonally, or the cauſe 
which I eſpouſed : For it is a fact, perhaps not unknown to your Lord- 

ſhip, that whilſt I ventured upon this enquiry and proof, without the 
benefit of any aid, or recommendation from Britain, the party I had 
to encounter with, enjoyed that aid in an eminent degree :' They had 
the benefit of moſt powerful recommendations from Britain, ſuch as 
gave them an advantage, ſeldom. enjoyed, during the dependance of 
a cauſe, by the one party over the other. 
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Of all the teſtimonies with regard to my conduct while abroad; 
none could be more ſatis factory to the public, nor to me more ho- 
nourable and agreeable in every reſpect, than the teſtimony given in 

the Houſe of Lords, upon repeated occaſions, by a truly noble peer 
of the firſt rank and eſtimation. in. Britain, It proceeded from One, 
who: 


14 


who at the commencement, and during the moſt eſſential period of, 
the proceedings in France, was at Paris in the ſituation of Ambaſſador 
Plenipotentiary from Britain, and by that means, had better occaſion 
to be well informed of the true ſtate of facts, and particularly of the 
conduct of parties, than your Lordſhip, or any other peer who ſpoke 
or eee in this cauſe, 


| Your Lordſhip will oon perceive, that 1 mean the late Duke of 
Bedford :—His name muſt ever be held in veneration, while there 
remains in this country, any attachment to real goodneſs, and to an 
honourable, manly, generous, and exalted character. 


I can appeal to your Lordſhip, and to every one who knew the 
temper and ſincerity of his mind, whether any thing but real opinion 
of the propriety of the conduct, could have incited him to give the 


public and warm teſtimony he yore in favour of an individual upon 
this occaſion ? 


No man held ; in greater deteſtation than he did, every thing un- 
fair; and if with all the information which he had ſo good oppor- 
tunities of receiving at Paris, he had found reaſon to believe, that 
there was any thing reprehenſible in my conduct, the firſt and moſt, 
ſevere attack upon me would have come from that quarter. 


Your Lordſhip knows, that there was no diſguiſe nor deceit in the 
character of this nobleman : You muſt likewiſe have obſerved, that 
though diſtinguiſhed by his abilities, and talents, he poſſeſſed the 
firmneſs and integrity of his mind, untainted by that duplicity and 
timidity, which ſo often attend and degrade eminent abilities ;—Pur- 
ſuing candidly and ardently, what appeared to him right and honour-. 
able, he was nd carevens of vain applauſe, and of unjuſt or faQtious 
clamour, 


I muſt 
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I muſt be excuſed, my Lord, for indulging my admiration of a 
character ſo ſeldom to be met with; and for paying this juſt tribute 
to the aſhes of One, whoſe death I ſhall ever ſincerely lament, as a 
national loſs, as well as a real misfortune to all who had the honour 
and happineſs of his particular acquaintance, 


Since I have touched upon this ſubje& of reſpectable authorities, I 
ſhall here beg leave to add the ſentiments of ſome gentlemen, who 
had the beſt opportunity of inveſtigating every ſtep of conduct, and 
all the proofs in this cauſe : The letters received by me ſoon after the 
deciſion of the Douglas cauſe, from Mr. Yorke, Mr. Dunning, (then 
Solicitor General,) Mr. Wedderburn, and Sir Adam Ferguffon, con- 
tain their ſentiments on this ſubject, expreſt in ſuch a manner, as 
does honour to the goodneſs of their hearts, deeply touched by the 
unexpected, and what appeared to them unmerited attacks, and inſi- 
nuations to my prejudice. 


Copies of theſe letters are ſubjoined; I reckon myſelf at liberty to 
communicate them, becauſe theſe gentlemen never wiſhed to conceal 
the opinions, which in theſe letters they have expreſt, and ſo much 
diſdained any falſe complaiſance of this kind, that they have ſince the 
deciſion taken every opportunity of declaring their real ſentiments. 


[t 1s not from any principle of vanity, that theſe authorities are now 
poured in upon your Lordſhip ; for though I am proud of the regard 
and affection of thoſe whoſe names have in this letter been mentioned, 
yet ſurely, it is no foundation for vanity, that I have abſtained from 
doing thoſe things, which, if I had done, muſt for ever have covered 
me with infamy: All the teſtimonies with regard to the integrity 
and propriety of my conduct, however handſomely expreſt with 


regard to me, I conſider as in fact amounting to no more than 
> En Aa this, 
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this, and therefore they may the more * be produced without any 
violation of propriety. 


I proteſt, my Lord, that inſtead of thinking there is here any 
room for vanity, my feeling upon this ſubject is, that there is ſome- 
thing humiliating in being obliged to appeal to the teſtimony of any 
man whatſoever in matters of this kind :—But as few men have at 
all times the choice of their ſituations, or can by the moſt blameleſs 
conduct on their parts, be ſecure againſt defamation, ſo the unex- 
pected and unmerited attack made upon me in the Houle of Lords, 
has left me no choice in this matter: It makes it now proper for 
me, to ſurmount any falſe pride or falſe delicacy ; and fince the 
attack was made from a quarter, which enjoys weight and authority 
from office, it is ſuitable to produce in oppoſition to it, the ſentiments 


and authority of others entitled to real reſpe& and credit from more 
genuine conſiderations. 
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Anſwers to certain Objections to this Addreſs. 


ON peruſal of theſe letters, it will perhaps be urged in mitigation 
of the blame here thrown upon your lordſhip's conduct, that you 
were not the only peer, who {poke upon this occaſion : It will be ſaid 
that there were others who delivered an opinion in favour of the de- 
fendant, and who in their argument took up ground ſimilar to that 
which you occupied: Some of your adherents will from thence pro- 


bably contend, that this addreſs ought not to have been confined 
folely to your Lordſhip. 
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It would be ſufficient for me at preſent to give this anſwer, that 
if I impute to your Lordſhip nothing but what truly belongs to you, 
and if the facts thus imputed, are ſuch as authoriſe the obſervations 
made upon them, I have a right to make this addreſs, without giv- 
ing any other reaſons, and without further proof of the propriety of 
directing it to yourſelf alone. 


It would alſo be ſufficient, were I to ſay, that I know too much of 
the progreſs and true hiſtory of what has happened in this cauſe, 
from firſt to laſt, not to be convinced how much the fate of it, and 
the incidents which preceded that fate, are imputable to your Lord- 
ſhip, as the great ſpring and mover of the whole, whether that ſpring 
acted viſibly or inviſibly. 


But without availing myſelf at preſent of theſe general anſwers 
as ſufficient for removing the objection, I ſhall beg leave to take 
notice of a few circumſtances which peculiarly diſtinguiſhed your 
ſituation, in this cauſe. 


It is well known that, on the day of deciſion, there were only two 
noble Lords who ſpoke and delivered their opinions on the fame ſide 
with your Lordſhip, while there were other two noble Peers who 
ſpoke on the oppoſite fide, and who ſupported their opinions, by great 
force of argument, and by that knowlede of the cauſe which in- 
ſpired the real conviction under which they ſpoke. 


It was no ſecret to the world, and your Lordſhip muſt have been 
conſcious of it, that if there ever was a cauſe, where it was in your 
power to make either ſcale preponderate, it was in this: If you did 
not feel the ſacredneſs of the truſt that was repoſed in you, you muſt 
at leaſt have felt that the balance was placed in your hands: and 
you ought to have foreſcen, that the judgment you that day gave, 
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would be rejudged, even in this world, by the great tribunal of the 
public. 


Without taking into the account the attention paid to your Lord- 
ſhip's truly eminent abilities, and the weight you enjoy in all queſ- 
tions of appeal, there were circumſtances in this caſe, which tended 
to increaſe that weight, and they created a degree of reſponſibility 


upon your Lordſhip, not equally applicable to 1 other Peer in that 
auguſt aſſembly. 


It was an appeal from the northern part of the iſland, from that 
part of the kingdom to which you belong ; in appeals from whence, 
your lordſhip has ſucceeded to great weight and influence ſince the 
death of that able and upright judge Lord Hardwick, —juſtly la- 
mented by all, and by none more than by the inhabitants of the north. 


If it might be ſuppoſed, that there was an error in the judgment 
of reverſal, the opinions delivered by the two other Noble Lords, 
who ſpoke on the ſame fide of the queſtion, merit a very different 
conſideration from your Lordſhip's: To them the circumſtances of 
this very voluminous cauſe were entirely new, till within a very 
ſhort time of the final deciſion : The characters of the perſons con- 
cerned on the part of the plaintiffs, and of the judges by whom this 
cauſe had been decided in the firſt inſtance, were to theſe Noble 
Lords totally unknown : Theſe things would naturally produce in 


them a great degree of reliance upon your Lordſhip in a cauſe of 
this nature. 


Circumſtances of this fort, joined to the knowlege of your abilities, 
and to the perſuaſion, that, in your diſtinguiſhed ſituation, you could 
not ſuffer yourſelt to entertain any partiality, might naturally, and 
perhaps imperceptibly, operate upon the minds of judges poſſeſſed 

of the belt intentions; eſpecially when they perceived the ſymptoms 


of 


r 
of your reſolution to reverſe the decree of the Court of Seſſion ;— 


ſymptoms too evident to be miſtaken, and too generally known, 
long before the day of the deciſion, 


But, my Lord, the ſame apology (if I may be allowed the phraſe) 
which, on the ſuppoſition of error, theſe Noble Lords may be intitled 
to, could not poſſibly avail your Lordſhip: What may ſerve to 


account for their conduct, will only ſerve to render your's more 
unaccountable. | 


To your Lordſhip, the circumſtances of this cauſe were not new: 
Without taking into the account any extrajudicial attention given by 
your Lordſhip to this conteſt, you had an opportunity to learn a 
great deal on the ſubject at the time of the firſt appeal in this cauſe, 
in the year 1764; and at that time you did not fail to take a part in 
it; The part which you then took muſt have made an impreſſion 
on your own memory, ſince it made ſo deep an impreſſion on the 
minds of thoſe who had occaſion to attend to your arguments and. 
conduct in the courſe of that preliminary appeal. 


The characters and conduct of that majority of the judges who had 
decided this cauſe in Scotland, were alſo well known to your Lord- 
ſhip. If they had been equally well known to the other Noble Lords 
who judged in this cauſe, it may reaſonably be preſumed, that great 
weight would have been allowed to the opinions of thoſe judges, at 
| leaſt that their ſentiments would have been treated with more reſpect 


and attention than they happened to meet with from your Lordſhip 
on the day of the deciſion, 


The charaQers too of ſeveral of the guardians of the Duke of Ha- 
milton you had occaſion to know. As to myſelf, I had not the ho- 
nour of being perſonally much known to your Lordſhip ; but it will 
not be thought preſumptuous in me to take it for granted, that in the 
extenſive circle of your acquaintance, you muſt have heard ſuch an 

account 
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account of me, as ought to have reſtrained from any raſli ſuſpicions 
of improper conduct. 


Theſe conſiderations, beſides others that might be mentioned, 
ſerve to accumulate upon your Lordſhip's head the reſponſibility in 


this cauſe, - and to juſtify the propriety of thus confining this addreſs 
to yourſelf in particular. 


JJC 


There remains to be obviated only one other objection, which, 
ſo far as I can foreſee, is likely to be made to this addreſs. 


It may be ſaid, by thoſe who diſapprove of any attack upon your 
Lordſhip, and perhaps you may think ſo yourſelf, that You were 
entitled to eſcape any direct attack, at leaſt from me, becauſe in 
ſome parts of your ſpeech, you had behaved with a degree of attention 
towards me; had made uſe of polite expreſſions whenever I was 


mentioned, and had even gone the length of mingling ſome com- 
pliment with your obſervations. 


I do not deny that there 1s ſome foundation for this aſſertion, and 
as it is my intention neither to exaggerate nor extenuate any part of 


your conduct, it would be unbecoming in me to avoid doing juſtice 
to this part of it. 


' Your Lordſhip took occaſion, indeed, to mention to your illuſ- 
trious audience, that Mr. Stuart, the conductor of the cauſe, enjoyed 
a very fair character; and you were pleaſed to add, that you believed 
he deſerved it ;—ſo far I am obliged to your Lordſhip, and return 
you thanks for the civility : But it is not to be expected, that I am 
to overrate the value of this compliment; ſtill leſs, that it ſhould fo 
much overpower me with gratitude, as to make me inſenſible of the 
real 


. 
real import of other parts of your Lordſhip's ſpeech ; or of the true 
ſpirit and tendency of the whole of it. 


F am too well acquainted with your Lordſhip's manner of indire& 

attack, to be amuſed by the apparent civility of expreſſion: It would 
be an exceſs of gratitude indeed, were I to reckon myſelf much 
obliged to your Lordſhip, for the repeated declarations you made of 
your perſuaſion of my innocence, while you were artfully painting 
in the blackeſt colours, the conduct of the cauſe, and endeavouring 
to perſuade your audience, that ſome of the moſt eſſential parts of 


the proof on the part of the plaintiffs, muſt have been the reſult of 
corruption and perjury. 


When any groſs charge of this kind was made, You were pleaſed 
indeed, to repreſent me as deceived, or impoſed upon by thoſe who 


had been truſted or employed by me in France :—This alſo I admit 
was to me civil and polite. 


But, my Lord, this veil of civility was of too thin a texture to con- 
ceal the real ſubſtance it covered. 


When your Lordſhip, with all thoſe powers of eloquence which 
you ſo readily command, arraigned the conduct of the cauſe ; when 
you alarmed the honourable feelings of the noble Peers with i- 
cions of corruption and perjury; and when you announced to them 
with an air of importance, the pretended diſcovery of a change in 
the plaintiff*s plan of evidence after a certain period, the dulleſt per- 
ceptions mult at once have diſcovered the inſufficiency of the covering 
which you had framed for my protection. 


It was evident, and I am ready to admit it, that if the picture 
drawn by your Lordſhip was a faithful tranſcript from Nature, it 
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the tranſactions were conduQed in the manner you repreſented them, 


they would be totally and abſolutely incompatible wich any idea of 
my innocence. | 


In a cauſe where hundreds of witneſſes are examined, it may in- 
deed happen, and I believe generally does happen, that there are 
ſeveral who depoſe to facts which are not true: Inaccuracy of me- 
mory, the improper zeal of witneſſes to ſerve one or other of the 
parties, or the influence of bad paſſions, may frequently produce 
falſe ſwearing of this nature, without any degree of blame upon 
thoſe who are entruſted with the general conduct of the cauſe — 


But, my Lord, the faQts charged by your Lordſhip, were ſuch as 
came home directly to the conductors. 


If there was that corruption of witneſſes, which without evidence 
you aſſerted: If the general conduct of the cauſe merited the attack 
you made upon it; but more particularly, if there was any truth in 
your obſervation that the plan of evidence was changed after a cer- 
tain period, in order to accommodate it to the purpoſes of the plain- 
tiffs, theſe things I maintain could not poſhbly have happened 
without my knowlege and direction: The apparent excuſe you 
contrived for me, by imputing the-blame to the perſons employed 


in France, I beg leave to diſclaim, as inadequate for me, as well as 
unjuſt to them, 


I muſt have been the guilty perſon if ſuch iniquity really was 
committed; I have no difficulty, and I feel as little apprehenſion, in 


admitting this juſt and obvious inference from the accuſations con- 
tained 1n your Lordſhip's ſpeech. 


But, my Lord, beſides this indirect attack under the maſk of civi- 
lity and compliment, other attacks leſs indirect, though not leſs ſevere, 
were aimed at me by your Lordſhip. 


Of 


1 

Of theſe ſome notice was taken in my laſt Letter; I ſhall mot 
now repeat them, any further than to declare, that, in my opi- 
nion, there could not be a more ſevere, nor a more injurious 
attack, than that which your Lordſhip ventured upon, when you 
took it for granted, that Menager had, in the beginning, told 
me the ſame ſtory which afterwards appeared in his depoſition, 
and when upon this ground, you thought proper to inſinuate, not 
only that this converſation with him muſt have been concealed by 
me from the French council, but that, at the outſetting of the cauſe, 


I. muſt have been convinced of the reality of Lady NY Douglas's de- 
lvery. 


It is not eaſy to imagine a greater degree of wickedneſs and auda- 
city, or a greater want of ccmmon ſenſe and underſtanding, than 
would have been fixed upon me if I had deſerved the imputation 
thus nn by Four Lordſhip. 


This I am well warranted to ſay, ſince it is ſo mariifeſt; that the 
loweſt degree of underſtanding, admitting all the bad qualities of 
the heart, muſt have prevented ſuch a criminal enterprize on my 
part, on account of the impoſlibility of ſucceeding in it: And, on 
the other hand, the ſmalleſt portion of integrity or virtue, muſt have 
been ſufficient to reſtrain me, though I had been poſſeſt of the molt 
able and nnn genius for plans of 1 een 


No ſituation can be inaginel, in which the conducter of a cauſe 
might, with leſs appearance of preſumption, have laid claim to com- 
plete credit for the ſincerity of the conviction under which he acted; 
and yet, if any regard had been due to the inſinuations contained in 
fome parts of your Lordſhip's ſpeech, the opinion formed upon my 
conduct, muſt have been the reverſe of what I was thus entitled 
to expect. | 
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If there nceded any thing further to ſatisfy your Lordſhip, and all 
mankind, of the ſincerity of that conviction which has thus been 


called in queſtion, I was always ready moſt ſolemnly and fincerely to- 
declare before God and the world, as I now do, that in the proſecution: 
of this undertaking I was actuated by the moſt complete and real 
conviction; and which, after the moſt mature conſideration, ſtall 
continues to animate my breaſt. 


I did not chuſe to intrude with my teſtimony, nor did your Lord- 
ſhip chuſe to call for it, before the deciſion of this cauſe. At that 
time, it ſeemed ſuitable to my ſituation to abſtain from giving volun- 
tary evidence, even if ſuch evidence could legally have been offered; 
but the deciſion has now removed every. circumſtance which might 
have then diminiſhed the force of a teſtimony from one ſuppoſed to 
be concerned in the event. 


There is now no object of intereſt to ferve, there is nothing to 


prompt me but a regard to truth, and to my own honour unjuſtly 
attacked. 5 


A material part of your Lordſhip's fpeech in the laſt ftage of the 
cauſe, and in the very moment of deciſion, has in a manner called 
upon me for this teſtimony—1 now give it, under the deepeſt im- 

preſſion of the preſence of an Intelligent and Overruling Power, 
from whom no thought or action is concealed, and to whom, both of 
us muſt be accountable for our conduct in this ſtage of our exiſtence. 
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CONCLUSION. 


I HAVE now, my Lord, unloaded myſelf of what muſt other- 
ways have remained a weight upon my mind during my life; I hope 
that hereafter, whatever your declared opinion may be as to the 
merits of the cauſe itſelf, you will at leaſt give me credit for the ſin- 
cerity of the conviction which animated my conduct, and for the 
rectitude of the proceedings regulated by that conviction. 


It is no light or trivial matter, my Lord, to traduce the character 
of an innocent man, jealous of his honour and reputation. 


The attempt to do me this cruel injury, was attended with pe- 
culiar circumſtances of aggravation. 


The attack was made in the greateſt and moſt auguſt aſſembly in 


the world; it came from a perſon High t in Office, and whoſe weight 
and authority was ſuch, as would in moſt caſes, whether juſtly or 
unjuſtly, have been ſufficient to cruſh to pieces any private man. 


It was directed againſt one, who had no opportunity of z 
for himſelf, or of refuting your ſuſpicions and aſſertions; nor a 
poſſibility of obviating the attack, for the imputations and the 
new ground taken up in this laſt ſtage of the cauſe, being ſuch as 
never had been ſuggeſted by the counſel or judges in the original 
juriſdiction, it could not have been foreſeen or expected that they 
were to be reſorted to in the Court of Appeal. 
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It was directed againſt one, who had enjoyed the truſt and confi- 
dence of many of the moſt reſpectable perſons in both parts of this 
iſland; and who had hitherto poſſeſſed an unblemiſhed reputation, 
together with the warm attachment of many valuable friends. 


| Could there be any thing more ungenerous, than an attack made 
upon ſuch, unequal terms? Could there be any thing more cruel, 
than an unprovoked, unwarranted attempt to deprive me of that 


reputation, and of thoſe attachments, which I have ever valued more 
than life itſelf ? 


It can be no juſt excuſe for this conduct, that the facrifice of 
me, ſeemed neceſſary to diſpoſe the minds of men to an acqui- 
eſcence in the opinion you gave upon the merits of the cauſe. 
Impartiality and juſtice were due to me, as much as to the cauſe itfelf, 
or to either of the parties intereſted in the event. 


I am not aſhamed to own, that my ſenſibility upon this occaſton has 
been ſtronger perhaps than it ought to have been; ſame men in my 
ſituation, and with the ſame conſciouſneſs of innocence, would have 
been able to reſt ſatisſied with that reflection; they might have had 
ſuch force of mind, as to view with indifference, the fate of the 
conteſt, and with contempt, the unjuſt attack upon themſelves.—1 
have not reached theſe heights in philoſophy ; all my attempts to 
attain them, have been defeated by the ſuperior force of thoſe feel- 
ings which I have found too ſtrong for me to combat. 


: I had never figured to myfelf, the poſſibility of meeting with an 
injury of this nature ; my mind was unprepared for it ; The unex- 
$ pected 
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injuſtice I met with, had almoſt proved fatal to me. 


My tonſlitution, iel by the labours which preceded the pe- 
riod of the deciſion, had not ſtrength enough to ſuſtain the agitations 
occaſioned by what paſt at that time. Though it be now more 
than three years ſince theſe unhappy events, it is only of late, that 
I have had health and ſpirits ſufficient to ſupport me in this painful 
taſk of addreſſing your Lordſhip—A taſk doubly painful to me, be- 


cauſe every line brings along with it, the recollection of all the hard- 
ſhips and injuries ſuſtained. 


This is the apology I have to offer, for having ſo long deferred an 
addreſs, which your Lordſhip had ſo good reaſon ſooner to expect. 


My general motives for now entering upon this diſcuſſion have been 
already mentioned; and if any further were requiſite, there is one 


perſonal to myſelf, which, with every man capable of ſympathy, 
will be allowed to be of fome weight, 


It is this: That during theſe three years I have made every effort 
to reconcile myſelf to the fate and incidents of this cauſe, or at leaſt 
to blot them from my remembrance ; but ſrom experience, I have 
found thefe efforts vain: The fame experience has given me 
aſſurance, that I never could be able to regain my former happineſs 


and peace of mind, without unloading my breaſt in the manner 1 
have 1 now done. 


It may be an error or misfortune in conſtitution, that the attacks 
upon character or conduct, and the ideas of injuſtice ſuffered by our- 
ſelves or by our friends, ſhould produce ſuch deep and laſting im- 
preſſions:— But ſuch is the conſtitution of my mind. 


If, 


pected ſhock, and the conflict of the various paſſions excited by the 
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If, in the courſe of theſe letters I have ſometimes mixed with 
the defence of myſelf, an attack upon your Lordſhip, it has 
been ſuch only as was inſeparably connected with the ſubject. I 
have not permitted myſelf to adopt the ſentiments, or to follow the 
example of thoſe, who declaim againſt you upon general or upon 
factious topics. 


The facts and arguments upon which any charge has here been made 
againſt your Lordſhip, have been ſo fully preſented to view, that it 
will be in vain for you ever to flatter yourſelf, that you are not 
called upon in the moſt preſſing manner to refute me if that is in 
your power, 


Attention to your own character, as well as to the ſatis faction due. 
to me, and to the public, require, that your Lordſhip ſhould dedi- 
cate ſome of your vacant hours to the diſcuſſion of the ſubjects of 
theſe letters. If you are able to prove, that they contain miſrepre- 
ſentations of you, or if you can ſhew that there is error in the facts, 
or fallacy in the arguments employed by me, there can be little 
doubt that my wiſh of receiving an anſwer will be gratified. 


If the multiplicity of your other affairs be aſſigned. as an excuſe 
for your avoiding to give any anſwer, there is yet one other 
method which may ſerve to afford me ſatisfaction, and may poſſibly 
do juſtice to yourſelf without conſuming much of your time: It is 


to publiſh to the world your ſpecch or argument in the . 
cauſe. 


If, after all, your Lordſhip, inſtead of adopting either of theſe 
plans, ſhall chnſe to wrap yourſelf up in ſilence, or to excite others 
. to 


( 
to employ their talents in your defence, the world will os at no loſe 


to penetrate your motives. 


I have little doubt, that in the elevated and powerful ſituation you 
enjoy, ſurrounded by ſuch numbers of friends or dependants, there 
will be found, amongſt thoſe who either have or wiſh to have your 
protection, ſome perſons abundantly realy. to enter the liſts for 1 
upon chis occaſion. | 


To theſe gentlemen, if any ſuch ſhould appear, I beg leave to 
addreſs myſelf once for all, and to aſſure them, that every pro- 
duction 'on their part ſhall on mine remain unanſwered, and be 
totally diſregarded. 


It is from your Lordſhip alone that I can receive the ſatisfation 
which is due to me; I am bound to anſwer every thing that comes 
directly from yourſelf, and equally bound to — what proceeds 


from others.. 


I cannot think of concluding without declaring the genuine ſtate 
of my mind with regard to your Lordſhip : Neither malice, nor 
faction, nor deep-rooted perfonal diſlike, have with me had any ſhare 
in pyoducing this addreſs: On the contrary, it has not been without 
a large mixture of concern and regret, that I have myſelf perceived, 
or found it neeeſſary to make others perceive, any real defects in 


your character or conduct. 


Where nature has been ſo bountiful in beſtowing her richeſt gifts 


of genius and of eloquence, it muſt affect every lover of humanity 
with 
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wich regret to ſee theſe qualities degraded, or even the luſtre of them 
obſcured by any unfortunate or eſſential blemiſhes, 


In declaring my ſentiments fo freely as J have done in the courſe 
of theſe Letters, there has perhaps been too little attention to the 
dictates of vulgar prudence: Some of my friends earneſt for my 
proſperity, in thoſe things to which that phraſe is commonly ap- 
plied, have uſed every argument to diſſuade me from this public 
addreſs to your Lordſhip. Your diſtinguiſhed power and influence, 
and the conſequences of your enmity and reſentment, have been 
painted to me in the ſtrongeſt colours I know and admit the great 
extent of that power, and am aware, that by this ſtep, which many 
will probably condemn as raſh or imprudent, I may draw upon my- 

lf, not only your own reſentment, but the bad offices alſo, of thoſe 
who wiſh to prove their zeal, or to pay their court to your Lord- 
ſhip. All this, and every conſequence perſonal ta myſelf, I have 
maturely weighed : But liſtening to the voice of honour, I find there 
is a ſuperior call upon me thus to declare and vindicate the truth, 
even at the hazard of every future object of intereſt. 


There is little merit indeed in giving the preference to a call of this 
nature, eſpecially as I can with great truth aſſure your Lordſhip, 
that it is not in your power, nor 1n that of your friends, to make 
me uneaſy by any exertion of your or their influence, though at- 
tended with prejudice to me in thoſe objects of intereſt which are ſo 
generally and fo ardently purſued. 


Without pretending to any uncommon degree of philoſophy or 
af ſelf-denial, I have had ſufficient experience both of myſelf and 
of the world, to be able to form ſome notion of thoſe poſleſſions, 


as 


(a) 
a6 well as of that ſtate of mind, which are beſt qualified to afford 
real ſatisfaction; and of this I am certain, that in my eſtimation, 
neither riches, nor power, nor ſplendor, attended with a bad or doubt- 
ful fame, have any allurements, comparable to that genuine ſatiſ- 


faction which belongs to an honourable conduct, joined with an 
unblemiſhed reputation. 


With theſe ſentiments, it is much more eaſy for me, and even 
with little effort, to ſuſtain any adverſe incidents with reſpe& to 
fortune or ambition, than to bear with injuſtice, or to overlook an 
iniquitous attempt to traduce my character: Nor could I ever recon- 
cile myſelf to the notion of tamely ſubmitting to injury or inſult 


from any quarter, however high and powerful the perſon may be 
from whom the injury proceeds. 


Neither ſhall it be in the power of any man hereafter to ſay, that 
accuſations to my prejudice, had at a certain period of my life been 
thrown out againſt me, in the firſt aſſembly of the nation, without 
receiving from me the anſwer which they deſerved. —lIt might juſtly 
be interpreted an acquieſcence on my part, were J either to avoid ſuch 
anſwer altogether, or to defer it until you had quitted this ſtage: or 
even until that period, when, either by the courſe of nature, or by the 
inſtability of human affairs, a decline of your abilities, or of your 
power and influence, might happen to take place. At ſuch a period, 
any anſwer, eſpecially if it partook of the nature of an attack, would 
deſerve to be deſpiſed and deteſted as daſtardly and ungenerous ;— 
Such conduct, or the acquieſcence under reproach, might be proper 
on the part of one who was conſcious of having deſerved the imputa- 
tions ; but, conſcious as I am of innocence, and having ſo much 
reaſon to complain of unmerited injury and injuſtice, it is proper 
that the vindication of my character, however it may affect that of 


1 your 
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your Lordſhip, ſhould be addreſſed to You whilſt in full poſſeſſion 
of your great abilities, and in the plenitude of your power. 


have the than to be 
Your Lordſhip's 
Moſt obedient, and 
Moſt humble ſervant, 


Nd Auer J 


Prerk ty dynare 
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LETTERS referred to in page 25th of the oy 
ceding Letter. 


From the Honourable Charles Yorke. 


Dear Sir, | Sunday, March 26th, 1769, Highgate, 


SNN E. I had the pleaſure of ſeeing you, a friend from your country 
called on me, and ſaid much of the diſturbances at Edinburgh, and 
the inſults to the Prefedent. After the example ſet in this part of the 
country, to reſiſt the authority of Parliament, I do not wonder at the ef-, 
forts to weaken the dignity of an inferior judicature, though within its 
limits, and for the ordinary courſe of juſtice, ſupreme.—Let ma beg of 
you one thing, as a friend; not to be too anxious, nor feel too much, 
becauſe things impertinent or injurious are ſaid of yourſelf, Can any man 
_ exert his talents and induſtry in public or private buſineſs without ſtaking 
his good name upon it? or at leaſt expoſing himſelf to the jealouſy of 
contending parties, and even to their malice and detraction? In theſe 
conſequences do you experience more than the common lot? And why 


ſhould you hope to be exempt from it ? 


No impartial man can read over the papers in the cauſe, with all the 
private letters and memoranda exhibited, and nor ſtand convinced of the 
purity of your intentions, and the integrity and honour of your conduct. 
You could not have given evidence conſiſtently with the rules of the law 
of Scotland, by which the execution of the commiſſion was regulated, 
If you could, ſome circumſtances, which appear to me of little weight, 
would have been explained, 


The council in Scotland for all parties, and the judges who differed on 
the merits from one another, all concurred in doing juſtice to your cha- 
racter, and declaring that you had acted uprightly, as well as ably.— This 


I am free to lay every where, and fay to you in this letter, merely becauſe 
C<C2 I think 
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I think itz and becauſe the ſincere opinion of a friend, declared on ſuch 


occaſions ſo trying and important, 1s the genuine conſolation of an honeſt 
mind. | 


For myſelf, I need not ſay, that I would not have urged ſome things 
at the bar of the Houſe of Lords, as I did, if I had not felt the weight 
of them. In ſuch cauſes,” an advocate is unworthy of his Profeſſion, who 
does not plead with the veracity of a witneſs and a judge. 


Jam, dear Sir, with great, regard, — 
Ar 


Your obedient humble ſervant, 


(Signed) C. YORKB 
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From Mr. Solicitor-General Dunning. | 


Lincoln's Inn, 27 May. 1769. 
Cannot write to you without expreſſing my hopes, that you have 
ere now taught yourſelf to diſregard the many injurious milrepre- 
ſentations of your conduct in the Douglas Cauſe, which I am ſorry to learn 
are ſtill circulated with ſome induſtry. It is not to be doubted, but that 
all imputations which are not founded. in truth will be forgot, as ſoon as 
the animoſity which gave birth to them has ſubſided. —In the mean while, 
though the beſt conſolation is the conſciouſneſs of not having deſerved 
them, it may perhaps be matter of ſome ſatisfaction to you, that thoſe 
who have had the moſt occaſion to examine them, think of them as you 
would wiſh ; —perhaps too, ſome of them may be referable to the want of 
2 ſufficient explanation at the bar of particular paſſages, which have been 
made the grounds of cenſure; and if ſo, it is more peculiarly a debt of 
juſtice to you from the council in the cauſe, . thinking of it as 1 do, to 
declare, that, after the fulleſt inveſtigation which in that character it was 
my duty to make into every part of the cauſe, it appeared to me to have 
been conducted on your part, in a manner not only altogether irreproach- 


able, but diſtinguiſhed throughout by a degree of candour and delicacy, 
of which I have met with few examples. 


I am, with real eſteem and regard, 


Your very humble fervant, 


7 (Signed) J. DUNNING, 
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From Mr. Wedderburn. 


My dear Stuart, Broomhall, 22d May 1769, 
] HAVE read over here the News-paper account of Lord Chancellor's 
ſpeech in the Douglas Cauſe, which, in my opinion, he has more 
reaſon to be offended with than you have: It is the publication of one, 
who had only capacity enough to retain thoſe parts of the ſpeech, which, 
am perſuaded, the Chancellor would wiſh to be leaſt remembered.— 
Nothing ever was worſe founded than any aſperſions upon your conduct 
in that cauſe, which in its whole progreſs was carried on, not only with 
the ſtricteſt probity on your part, but with a candour and delicacy that 
very few men would have thought themſelves bound to obſerve. —I have 
more than once thought, in the courſe of the inquiry, that you acted with 
too nice a ſenſe of honour, in a contention with people who made no ſcruple 
to take every advantage, though I reſpected the principle upon which it 
.proceeded. It was impoſſible you could eſcape abuſe (let your conduct be 
ever ſo correct) at a time when, for much leſs intereſts, all characters are 
daily traduced, and perſonal invective is become a ſtanding mode of argu- 
ment. -I am ſorry, upon their own account, that it ſhould be adopted by 
thoſe, who having felt what calumny is, ſhould be cautious how they 
give a ſanction to it. Upon your account, | feel very little anxiety ; be- 
cauſe, beſides the teſtimony of your own mind, you have the ſatisfaction 
to know, that all thoſe who have been eye-witneſſes of your conduct, not 
only juſtify it, but applaud it; that of the many judicious people who 
have ſtudied the cauſe, very few indeed join in the reflections upon you; 
and that even your adverſaries do your conduct that juſtice in private, 
which in public they have ſacrificed to the intereſts of their cauſe.— They 
have ſucceeded, and the deciſion muſt compel our ſubmiſſion ; but aſſent 
can only flow from conviction ; and the opinion I had entertained of the 
cauſe is not altered by any reaſoning I have heard upon it.— My ideas of 
juſtice are a little perplexed by the deciſion, and I conſider it as a ſtriking 
example that no cauſe is certain or deſperate. You will probably be gone 
from London before I return to it ; and I could not help writing to you, 
as I ſhall not have an opportunity for ſome time of meeting you, 


Adieu, my dear Stuart, and believe me ever 
Yours moſt ſincerely, 


3 (Signed) AL. WEDDERBURN. 


* 
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From Sir Adam Ferguſſon. 


S IR, 


I Cannot expreſs the indignation I have felt at the attempts which have 

been made, eſpecially ſince the appeal was entered in the Houſe of 
Lords, to throw out aſperſions on your conduct in the management of the 
Douglas Cauſe.—If theſe attempts had proceeded alone from your adver- 
ſaries, or from the mere vulgar, I ſhould have diſregarded them, and 
thought them unworthy of notice; becauſe in the one I ſhould have con- 
fidered them as arts made uſe of to ſupport their cauſe; in the other, as 
owing to want of proper information. But when I have ſeen them ſup- 
ported by thoſe whoſe ſituation naturally gives weight to their aſſertions, 
how void ſoever they may be of any foundation in evidence, or even deſti- 
tute of common candour, I look upon them in a very different light. It 
is for this reaſon, Sir, that I conſider it as a teſtimony I owe to truth, to de- 
clare, that having had the fulleſt opportunity of conſidering every particular 
relative to the conduct of that cauſe, I have not only the moſt thorough 
conviction of the uprightneſs and integrity of your proceeding in every part 
of it, but think the whole has been conducted, not only with remarkable 
ability, but with a degree of candour, moderation, and temper, of which 
I know very few men who are capable.—This is a piece of juſtice which I 
have not the ſmalleſt doubt will, ſooner or later, be done you by the world. 
In the mean time, if a declaration of my ſentiments can be of the leaſt 
ule to you, I choſe to expreſs them in this manner; and am, with ,the 


moſt real eſteem, founded on thoſe very qualities which have been ſo 
unjuſtifiably traduced, 


Dear Sir, 
Your moſt obedient humble ſervant, 


St. James's Place, 
11th March 1769. 


(Signed) AD. FERGUSSON. 
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